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SIMPLIFYING AND STREAMLINING THE 
FEDERAL PROCUREMENT PROCESS 


TUESDAY, FEBRUARY 2S, 1995 

House of Representatives, 
Subcommittee on Government Management, 
Information, and Technology, 
Committee on Government Reform and Oversight, 

Washington, DC. 

The siibcommittee met, pursuant to notice, at 2:35 p.m., in room 
2154, Rayburn House Office Building, Hon. Stephen Horn (chair- 
man of the subcommittee) presiding. 

Present: Representatives Flanagan, Davis, Fox, Bass, Clinger, 
Maloney, and Spratt. 

Staff present: J. Russell George, staff director; Ellen B. Brown, 
procurement counsel; Susan Marsnall, procurement specialist; and 
Andrew G. Richardson, clerk. 

Mr. Horn. Ladies and gentlemen, the Subcommittee on (Jovem- 
ment Management, Information, and Technology will come to 
order. We have some excellent witnesses this afternoon, and we are 
going to try to keep on schedule. 

Let me remind the witnesses that your entire statement will be 
automatically entered into the record. We ask you to then summa- 
rize your statement in 5 minutes. We will abide by the 5-minute 
rule. Each member of the panel alternating between Republicans 
and Democrats will then have 5 minutes to question the panel. 

Well have all witnesses speak first, then open it up to the Mem- 
bers. We will have a second round of questions. Now, we won’t be 
able to meet everybody’s needs in terms of the Members on ques- 
tions, so bear with us if we ask you to respond to some written 
questions to follow up. We will print your answers in the record as 
submitted. 

.^d you should also know at the beginning of this hearing that 
it is the practice of the Committee on Government Iteform and 
Oversight to swear in witnesses. And unless the witnesses agree to 
the oath, they are not permitted to testify. That has been our con- 
sistent rule over the last few years, regardless of the witness, and 
regardless of his position. 

We will swear in each panel as a panel. I would like the first 
panel to come forward, and then I will have an opening statement, 
and the chairman of the full committee, Mr. Bill Clinger, who I’m 
delighted has joined us, will give an opening statement. And Mrs. 
Maloney, Representative from New York, will give an opening 
statement. We would ask the other Members to file their opening 
statements so we can then proceed with the panel. 

( 1 ) 
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If the first panel would come forward, we will swear you in. We 
have Dr. Kelman, Ms. Preston, and Mr. Murphy. And I will intro- 
duce each of you just before you testify, rather than all at once. Be- 
cause nobody will ever remember who you are if we do it all at 
once. 

We thank you all for coming. You’re well-known experts on this 
subject. 

[Witnesses sworn.] 

Mr. Horn. The witnesses all affirmed. Thank you. Please be 
seated. 

Mr. Chairman, why don’t you go first, and I’ll follow you. 

STATEMENT OP HON. WILLIAM F. CLINGER, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OP PENNSYLVANIA 

Mr. Clinger. I thank you very much, Mr. Chairman. And I’m 
pleased to be here today to hear testimony from the knowledgeable 
procurement community on their proposals for further streamlining 
and simplifying the Federal procurement system. 

Mr. Chairman, the Federal Acquisition Streamlining Act of 1994 
was enacted last year to reform the Federal procurement system. 
Despite the fact that the U.S. Government spends approximately 
$200 billion a year on the procurement of needed goods and serv- 
ices, the procurement system has operated in an inefficient and, I 
might say, Byzantine way in recent decades. 

It has been burdened with an outmoded and fragmented statu- 
tory foundation and regulatory and procedural proliferation beyond 
comprehension. FASA certainly was a direct attack on a system 
that had gone haywire. But we must go further. 

The bin that I introduced last Friday, along with Chairman 
Spence and Chairman Gilman, is just the beginning for this next 
phase of streamlining and simplifying the Federal procurement 
process. Although we do not intend a new procurement reform ef- 
fort to be as comprehensive as FASA, we must continue to push for 
reforms which will make the Federal procurement system work 
better and cost less. 

And I might say that we are looking forward with great anticipa- 
tion to working with the administration. I know that the adminis- 
tration has a bill forthcoming which I think we can work in har- 
mony with in cooperation to achieve our joint goals, our mutual 
goals, which are to make the procurement system work better, cost 
less, and be more competitive. 

So I look forward to that effort. And I had a chance to talk with 
Dr. Kelman and Ms. Preston about this matter. And we are looking 
forward to that cooperative effort. I look forward to hearing from 
our witnesses today and to working with them and our colleagues 
from the other side of the aisle on further simplification of the 
streamlining processes. 

I would also like to make note of the fact that my predecessor 
and mentor in my present capacity, Mr. Frank Horton, who I 
learned a great deal about this job from, is in the audience. And 
we’re delighted to have him with us. 

[The prepared statement of Hon. William F. Clinger follows;] 
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Prepared Statement of Hon. Wiluam F. Clinger, a Representative in 
Congress From the State of Pennsylvania 

Mr. Chairman, I am pleased to be here today to hear testimony from the knowl- 
edgeable procurement community on their proposals for further streamlining and 
simplifying the Federal procurement system. 

As you noted, Mr. Chairman, the Federal Acquisition Streamlining Act of 1994 
was enacted last year to reform the Federal procurement system. Despite the fact 
that the U.S. mvemment spends approximately $200 billion a year on the pnxmre- 
ment of nee^d goods and services, the procurement system has operated in an inef- 
ficient and Byzantine way. It has been burdened with an outmoded and fragmented 
statutory foundation, and regulatory and procedural proliferation beyond com- 

g rehension. FASA certainly was a direct attack on a system that had gone haywire, 
iut we must go further. 

The bill that I introduced last Friday along with Chairman Spence and Chairman 
Gilman is just the beginning for this next phase of streamlining and simplifying the 
Federal procurement process. Althou^ we do not intend a new procurement rmorm 
effort to he as comprenensive as FA^, we must continue to pusn for reforms which 
will make the Federal procurement system work better and cost less. 

I look forward to hearing from our witnesses today and to working with them and 
our colleagues from the other side of the aisle on further simplification and stream- 
Iming proposals. 

Mr. Horn. Thank you very much, Mr. Chairman. 

Representative Maloney. 

STATEMENT OF HON. CAROLYN MALONEY, A REPRESENTA- 
TIVE IN CONGRESS FROM THE STATE OF NEW YORK 

Mrs. Maloney. Thank you, Mr. Chairman. 

Last vear, this committee reached a bipartisan consensus that 
the Federal acquisition system was fundamentally flawed and 
needed to be fixed. Federal procurement was complicated and con- 
fusing, wasting billions of scarce taxp^ers’ dollars. 

The 200 billion a year spent by the Federal Government purchas- 
ing goods and services often went to pay for unnecessary paper- 
work and duplicative requirements, the committee’s consensus 
ciystallized into the Federal Acquisition Streamlining Act of 1994, 
FASA. 

In broad terms, FASA stands for the proposition that the Federal 
Government should, whenever possible, purchase commercial 
items, reduce the need for cost or pricing data, encourage the use 
of commercial financing practices, establish an electronic method 
for Federal purchasing, and reduce the number of meritless bid 
protests through the process of agency debriefings. 

FASA was passed by this committee with strong bipartisan sup- 
port only after extensive consultation with most of the witnesses 
who will be testifying here today, including the Office of Federal 
Procurement Policy, the Department of Defense, and representa- 
tives from large and small defense, aerospace, and other commer- 
cial sector companies. 

Now, FASA must be implemented. Last week, OFPP adminis- 
trator Steven Kelman testified that while the administration is 
ahead of schedule on drafting the FASA regulations, several of the 
most important regulations still have not been proposed. We can all 
anticipate that it may be many more months twfore all of the final 
FASA regulations are issued. 

The Deputy Undersecretary for Acquisition Reform at the De- 
partment of Defense, Ms. Preston, testified that agency officials are 
now being educated about the requirements of FASA. However, it 
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is difficult to see how agency officials can be adequately trained on 
FASA’s requirements until the FASA regulations are finalized. 

My point is that much work remains to be done by (he adminis- 
tration and this committee on FASA. I also want to note that the 
chairman of the full committee introduced a procurement bill last 
Friday, and I look forward to subcommittee hearings on that par- 
ticular bill. 

Mr. Chairman, we need a procurement system that is driven by 
full and open competition, a system that encourages creativity and 
innovation, and a system that carefully balances the cost and the 
value of the goods and services purchased by the Federal Govern- 
ment. 

I want to applaud the chairman of the subcommittee, Mr. Horn, 
for calling this hearing and for putting together a fair and balanced 
list of witnesses. I loA forward to hearing their testimony. Thank 
you very much. 

Mr. Horn. Thank you very much for your thoughtful statement. 
I believe Mr. Fox wants to insert a statement in the record. 

STATEMENT OF HON. JON FOX, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF PENNSYLVANIA 

Mr. Fox. Thank you, Mr. Chairman. 

Indeed, the Federal procurement purchases from the private sec- 
tor provide the opportunity for participating businesses to expand 
and new service-oriented companies be created. 

Procurement expenditures generate secondary and related 
consumer spending, and I’m loowng forward to working with sub- 
committee Chairman Horn and Chairman Clinger, along with the 
other members of the committee, to evaluate the priorities and to 
address these issues. 

And I’ll submit, if I may, Mr. Chairman, with your permission, 
the rest of my statement for the record. 

[The prepared statement of Hon. Jon Fox follows:] 

Prepared Statement of Hon. Jon Fox, a Representattve in Congress From 
THE State of Pennsylvania 

Mr. Chairman, federal procurement has become a prominent issue of debate. 
Therefore, I am glad we are holding this hearing today. 

Indeed, the federal procurement purchases from the private sector provide the op- 
portunity for participating businesses to expand and new service-oriented companies 
to be created. Procurement expenditures generate secondary and related consumer 
spending. 

However, the growth of federal procurement during the past decade has resulted 
in a proliferation of complex and overlapping federal regulations that often hinders 
an agency’s ability to procure the best goods and services at the lowest cost. 

'The Federal Streainlining Act, signed into law last year, was a step in the right 
direction. Nevertheless, the measure does not reach far enough. We need to move 
ahead with the ftindamental objective of improving the effectiveness and efficiency 
of the procurement of property and services by government agencies. 

Procurement reform is one of Chairman dinger’s priorities and I look forward to 
working with him on this issue. 

STATEMENT OF HON. STEPHEN HORN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 

Mr. Horn. Thank you very much. Representative Fox. 

I will put my own statement in the record, and just make one 
comment that last Friday, Chairman Clinger, along with the chair- 



man of National Secu-rity, Mr. Spence, and the chairman of Inter- 
national Relations, Mr. Gilman, introduced a bill Aat will serve as 
the foundation for procurement reforms beyond those provided in 
FASA. 

We have the opportunity to continue the procurement reform ini- 
tiative begun in the last Congress with the enactment of FASA and 
develop forther simplification and streamlining proposals. 

Streamlining the Federal procurement system is no easy task, as 
everyone in this room knows. The system is huge, it’s complex, it’s 
confusing, and it has cost too much, has invmved too much red 
tape, and thus, it has ill served the taxpayer and industry. 

The enactment of FASA was a good beginning. We can build on 
that effort with additional reforms. We can do this on a bipartisan 
basis. And today, we’re going to hear from many very qualified wit- 
nesses with varied experiences in government contracung matters. 

I look forward to all of that testimony and working with you all 
to develop further procurement reform legislation. 

[The prepared statements of Hon. Stephen Horn and Hon. Frank 
Mascara follow:] 

Prepared Statement of Hon. Stephen Horn, a Representative in Congress 
From the State of Caufornia 

The Subcommittee on Goverament Management, Information and Technology will 
come to order. 

The Subcommittee is meeting today to solicit from interested parties legislative 
pri^sals for simpli^n^ and streamlining the Federal procurement process. 

Tne Federal Acquisition Streamlining Act of 1994 (FASA) was enacted last year 
to reform the complex Federal procurement system. Although FASA is considered 
the most comprehensive procurement reform effort in more than a decade, several 
key proMsals were not included in the final FASA package. 

Last Friday, our Committee Chairman ClinMr, along with National Security 
Chairman Spence and International Relations Committee Chairman Gilman, intro- 
duced a bill which will serve as the foundation for procurement reforms beyond 
those provided in FASA. We have the opportunity to continue the procurement re- 
form initiative begun last Congress with the enactment of FASA and develop fur- 
ther simplification and streamlining proposals. 

Streaimining the Federal procurement system is no easy task. The system is 
huTO, complex and confusing. It has cost too much, has involved too much red tape, 
and has ill-served both the ta^ayer and indust^. The enactment of PA^ was a 
good beginning, and we can build on that effort with additional reforms. 

Today, we will hear from many qualified witnesses with varied experiences in gov- 
ernment contracting matters. I look forward to all of the testimony and to working 
with all of you to develop further procurement reform legislation. 


Prepared Statement of Hon. Frank Mascara, a Representative in Congress 
From the State of Pennsylvanu 

1 am very pleased that we are taking the time todfw to take testimony on how 
the Federal Acquisition Streamlining Act enacted last fall can he further improved. 

As a small businessman and former county commissioner, I have had experience 
with procurement systems and strongly support any reform that will reduce paper- 
work and waste, encourage the purchase of so-called “ofT-the-shelT items, and help 
small business secure more government contracts. 

During the full committee hearing on this issue last week, I was very impressed 
with the testimoiw presented showing that this major new procurement law will go 
along way toward ensuring the government is no long purchasing very day goods 
such as salad dressing euid hammers at hundreds of (mllars above the cost paid by 
the average consumer. 

Workers throughout the federal government have been motivated by this law to 
find creative ways of buying the j^ods their agencies need at competitive, and in 
some cases, truly discount prices. This is a practice we need to encourage and if ex- 
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perts in this area feel further reform is desirable, I say lets study their ideas and 
move forward. 

However, I must say I am some what troubled that we could be taking this reform 
a bit too far. One of the major motivations behind FASA was to help small business 
secure further government contracts. I want to make sure that the additional re- 
forms being proposed will not inhibit their ri^t to protest an unfavorable contract- 
ing decision. 

Moreover, I think we need to make sure that particularly in regard to military 
equipment, we are not ignoring the need to ensure the items and equipment pur- 
chased operate safely and do not endanger those young men and women serving in 
the armed services. 

As I told my staff last week, salad dressing is one thing, o-rings and tanks are 
quite another. I think we must be aware of that fact as we proceed. 

Thank you Mr. Chairman and I look forward to listening to today’s testimony. 

Mr. Horn. Let me introduce the first witness in the first panel. 
Most of you know him well. He comes to government with a distin- 
guished record. 

Dr. Steven Kelman is the administrator for Federal procurement 
policy in the Office of Management and Budget, Executive Office of 
the Resident. 

Dr. Kelman. 

STATEMENT OF STEVEN KELMAN, ADMINISTRATOR FOR FED- 
ERAL PROCUREMENT POUCY, OFFICE OF MANAGEMENT 

AND BUDGET; COLLEEN A. PRESTON, DEPUTY UNDERSEC- 
RETARY FOR ACQUISITION REFORM, DEPARTMENT OF DE- 
FENSE; AND ROBERT P. MURPHY, GENERAL COUNSEL, GEN- 
ERAL ACCOUNTING OFFICE 

Mr. Kelman. Chairman Horn, Chairman Clinger, Representative 
Maloney and other members of the committee, thanks very much. 
I will keep to my 5 minutes. I know you^l make me, anyway. And 
I just want to say a few things. 

The first thing I would like to say especially to Chairman Clinger 
is that the administration was very pleased to learn about the in- 
troduction of your Federal Acquisition Improvement Act of 1995 
last FViday and that you’ve addressed in that bill the issues of pro- 
curement integrity, streamlining, and recoupment. 

The administration supports the direction of the changes and re- 
forms you’ve proposed in those areas, and we have included them 
in our own bill, as well. We are very appreciative of the leadership 
that you are showing in making these further reform efforts pos- 
sible. And along with all of the other members of the committee, 
we look forward very much to working with you on your bill. 

Second, the committee will be hearing later today testimony from 
the Acquisition Reform Working Group, with various suggestions 
for further changes and improvements for this year. We haven’t ex- 
amined them in detail, but the administration intends to examine 
those proposals very seriously, and we urge the committee to give 
them very serious and thoughtful consideration, as well. They have 
been a strong friend of procurement reinvention over the years. 

Third, just generally speaking, on the themes of this year’s pack- 
age that the administration is transmitting today, the themes real- 
ly are the same as the themes in last year’s bill. They’re the same 
as the overall strategy of the administration’s efforts to improve 
the procurement system. 
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And they can really be summarized in four concepte — streamlin- 
ing, quality, partnership between government and industry, and 
empowerment to the work force. Those were the themes last year. 
Those continue to be the themes. 

What I would say is that last year's bill addressed mostly small 
purchases. This year’s bill is much more oriented toward bringing 
these same principles into the world of larger purchases. Ana 
that’s, I guess, one way I would characterize the difference between 
F^A and the package the administration is introducing this year. 

I want to concentrate the specifics of my testimony on one of the 
most crucial parts of the administration’s package, our efforts to re- 
duce the level of litigation that plagues government information 
technology procurements. 

Disappointed bidders, as you all know, have the right in our sys- 
tem to protest government contract award decisions. And we oe- 
lieve that protests can and do perform a necessary, positive role to 
improve perceptions of fairness and correct occasional incidents of 
arbitrary decisionmaking. 

But what I would say to the committee is, bid protests are like 
most medicines — taken as directed, they aid the patient; in 
overdoses, they kill the patient. 

And we believe that currently, the protest system of the GAO is 
working well. The GAO protest forum provides a low-cost oppor- 
tunity for bidders to show that a government decision was not ra- 
tionally based. The amount of litigation of the GAO is reasonable. 

By contrast, the special system for hearing bid protests of infor- 
mation technology procurements that was set up by Congress a 
decade a^o at the General Services Board of Contract Appeals, or 
GSBCA, is not working. According to figures provided by the Gren- 
eral Accounting Office, 45 percent of information technology pro- 
curements, 45 percent of procurements over $25 million are cur- 
rently being protested at the GSBCA. 

And I would ask each member of the committee to consider that 
statistic for a moment. Imagine if in your life as an individual or 
as a businessperson, close to one-half of the major commercial 
transactions that you entered into got you involved in litigation. 
That is just unacceptable. 

And this excessive level of litigation is creating three problems. 
No. 1, it inhibits partnership between government and industry. As 
I sometimes have said, we would like to have a situation where 
people spend more time satisfying their customers, less time suing 
their customers. No. 2, it stymies innovation and creativity. And 
No. 3, the threat of protest causes delay. 

And GAO will be issuing a study shortly reporting that IT — in- 
formation technology bid protests to GSBCA add significantly to 
procurement lead times. 

And in our legislation, we have proposed a number of measures 
to cut back on the successive level of bid protests at the GSBCA. 
We urge the committee’s very serious consideration for this major 
impediment to procurement reform and reinvention efforts, and we 
look forward to continuing to work with the committee. 

Thanks very much. 

[The prepared statement of Mr. Kelman follows:] 
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Prepared Statement of Steven Kelman, Administrator for Federal 
PROCUREMENT POLICY, OFFICE OF MANAGEMENT AND BUDGET 

Mr. Chairman, Representative Collins, Chairman Horn, Representative Maloney, 
and Members of the Committee, I am very pleased to appear before you today to 
discuss a legislative proposal developed by the Administration that would com- 
plement tmd augment the important reforms initiated with the passage of the Fed- 
eral Acquisition Streamlining Act (FASA). If enacted, this propostd would move us 
another step closer to a system that emulates the efficiency and effectiveness of buy- 
ing practices used in the commercial world and provides the taxpayer witii better 
service for less coat. 

I would like to mention at the outset. Chairman Clingerj^that I was delisted by 
your introduction, last Friday, of the “Federal Acquisition Reform Act of 1M6,’ ad- 
dressing procurement integrity and recoupment of non-recurring research and devel- 
opment charges for products sold throum the foreign militaiv sales program. Both 
or these areas are much in need of reform, but unfortunately were not addressed 
by FASA. The Administration strongly supports the direction of your desired re- 
forms and has included provisions in these areas in our prmxisal as well. 

As you know from my remarks last week, I believe FAI^ is the most significant 

g iece of procurement legislation in over a decade. But, like you, the Admimstration 
as identified additional reforms that need to be made to ensure that the payoff of 
further streamlining for whidi we are jointly striving is not hindered by problems 
that have been incompletely addressed. 

Broadly speaking, we must further ease the burdens which slow our procurements 
down. We must euminate many bureaucratic review and approval lavers that dis- 
courage acquisition officials from using common sense and creativity. We must con- 
tinue to expand the options available to buyers for securing miality products at good 
prices. And we must fully embrace those practices of mutual respect between busi- 
ness partners, and concern for the needs of the customer, that are common to suc- 
cessful transactions in the commercial marketplace. 

It is these themes— of streamUning, empowerment, quality, and partnership— on 
which our proposal is based. Today, I would like briefly to discuss how our proposal 
would further each of these important objectives. 

STREAMLINING 

For years, we have struggled with a system that has made it more and more 
ficult for agencies to be responsive to taxpayer demands. Calls for legislative 
streamlining and simplifying were finally answered by FASA whirfi, among other 
things, authorized expanded use of simplified procedures and reduced burdensome 
cost and pricing data and other unique requirements when buying commercial prod- 
ucts. FASA, however, did not do enough to streamline larger buw — processes that 
now often take severe years. We would propose several addltionBr measures, includ- 
ing the following: 

• Authorization to limit the competitive range to no more than three offerors for 
purposes of efficiency. Currently, b«ause of the fear that a procurement will be de- 
layed by protests, contracting officers tend to include an offeror in the competitive 
range unl^s that offeror clearly has no chance whatsoever of being awarded the 
contract. In addition to teing time-consuming, this practice causes the mvemment 
to expend extensive resources evaluating larw numbers of proposes that may be 
marginal in quality. It also lures offerors with little chante of getting the contract 
into expending valuable resources that could be better utilized seeking other oppor- 
tunities. 

The Administration’s proposal would permit, after an initial review of the propos- 
als received in a negotiate*! procurement, reduction of the competitive range for rea- 
sons of efficiency. 1^ focusing negotiations on as few as the three highest qualified 
firms in the competition who have the best chance of being awarded the contract, 
all parties participating in the procurement save time and money. 

• Authonzation to use two-phase selection procedures. Traditionally, the design 
and construction of a public building or other facility, and development of an infor- 
mation technology system has involved a contract for design of the project followed 
by a separate contract for construction or implementation. The Administration’s pro- 
posal would give agencies the flexibility to use, in appropriate circumstances, a two- 
phase approach that would aUow the government to look to the contractors who will 
actually do the work to compete to develop the most innovative and effident design. 
In the first phase, there would be wide initial competition. Successful offerors would 
then be requested to submit their detailed design and cost proposals for consider- 
ation in a second phase. The two-phase approach would only be used when the head 
of the agency anticipates that five or more offerors would be interested in participat- 
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ing and that design work must be performed before an offeror can develop a cost 
proposal for the contract. Because it identifies the offerors least likely to succeed in 
the first phase, it is anticipated that this approach can provide greater elfidenq? 
in certain instances and mitigate the hi^ cost of pro^sal preparation. 

• Exemption from 16-day wait period when using detailed synopses. The primary 
purpose of requiring notice in the Commerce Busmess Daily (CBD) is to improve 
small business access to acquisition information and enhance competition. However, 
even after PASA is implemented, agencies will still be requrrei for purcha^s over 
the simplified acquisition threshold, to wait at least 16 days after publication of a 
noti<» before issuing solicitations. In instamoes where a contracting activity provides 
in its synopsis the information required to be in a wlicitation, a wait period serves 
no purpose — a potential offeror already has all the information in hand for dedding 
whether to submit an offer. In such cases, the 15-day notice slows the process down 
and adds no value. Accordingly, the Adxninistration proposal would waive the 16- 
day mandatory wait period under these circumstances. 

• Authorization to permit the effective testing of innovative procurement proce- 
dures. We have already begun to see the effectiveness of innovative procurement 
procedures througdi the work of the reinvention labs throughout government as well 
as the Fedeii Aviation Administration’s test pilot authorized by FASA. I believe 
we would all like to see more of these successes. To that end, we are aski^ for «- 
panded test authority which, to the extent required, would permit the OFPI' Admin- 
istrator to authorize experiments with innovative procurement procedures. This au- 
thority would encourage Federal acquisition officials to experiment with more effi- 
cient and effective ways of conducting competitions and give us valuable insight for 
future improvements. 

• Streamlining of Procurement Integrity Requirements. The Administration pro- 
posal, like your bill, Mr. Chairman, would considerably clarify existing procurement 
ethics laws by adding new provisions that address disclosing and obtaimng sensitive 
procurement information. 

The proposal would increase the general understanding of the conduct expected 
and limitations imposed, by focusing on the information to be protected, rather than 
the status of persons who might disclose or obtain the information, or the stage of 
a Federal agency procurement when the information may be generated. Current 
provisions are so complex that individuals typically must request written legal opin- 
ions to interpret the rules that apply to their conduct. This is wrong. 

Also, we propose eliminating uie current conmlex and burdensome system of bu- 
reaucratic certifications to ensure compliance. These certification requirements are 
unlikely to deter deliberate criminal conduct, nor do they ensure that clear widance 
is provided to the great majority of Government and contractor employees i^o want 
to abide by the rules. 

Finally, we are proposing to increase the maximum criminal penalties for viola- 
tions of the laws regarding protected information. As we remove unnecessary bu- 
reaucratic burdens on the vast majority of government officials and contractor per- 
sonnel who are honest, we must demonstrate our wiUingness severely to punish 
those few who exploit the ^stem for monetary gain. 

• Authorization for agencies to contract dir^ly with section 8(a) companies. Cur- 
rently, under section 8(a) of the SmaU Business Act, the Small Business Administra- 
tion (SBA) enters into contracts with agencies and awards subcontracts for perform- 
ing those contracts to eligible small, disadvantaged businesses. Many have pointed 
out that this contracting structure is redundant and unnecessary. It adds time, but 
no vrdue. The Administration proposal would streamline this process by authorizing 
SBA to permit agencies to contract directly with section 8(a) firms, enabling greater 
and more effident use of this sodoeconomic program. 

• Authorization to negotiate with incumtent lessors for continued occupancy of 
space. When the government acquires a new leasehold interest in real property, it 
incurs costs such as those assodated with altering the space to meet specific needs. 
Such costs CM be substantial if the occupying agency must move to other apace 
upon expiration of the lease space. The Administration’s proposal would permit 
agencies to negotiate only with the incumbent lessor for continued occupancy of 
space in buildings under certain drcumstances where a formal recompetition is im- 
practical and the existing lessor is willing to continue to provide the space at a fair 
market prire. 

• Creation of a $1,000,000 simplified acquisition threshold for the regulation of 
services conducted as a small business set-aside. The Administration proposal would 
revise the definition of simplified acquisition threshold to include an acquisition of 
$1,000,000 for services or construction conducted as a total competitive small busi- 
ness set-aside. This would promote procurement streamlining by introducing sim- 
plified procedures at the hi^er threshold. There is a large pool of highly qualified. 
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economical small business Arms in service industries. However, burdensome proce- 
dures for competing individual requirements encourage agencies to aggregate their 
requirements into large task order contracts that may ne more expensive to the gov- 
ernment. This new provision would counteract that disincentive to contract with 
small business Arms. 

EMPOWERMENT 

^ccessful reinvention of the procurement process requires more than just stream- 
lining. It requires the innovative and creative thinking that comes with employee 
empowerment. The Administration’s proposal would encourage this type of thinking 
by eliminating many review and approval layers that create bureaucraiy but ado 
little value, placing the authority for basic contract management squarely in the 
hands of the acquisition ofAdal. 

It would also empower by reipiiring that the decisions of line oAicials be given 
greater deference before the various protest bodies. Acquisition ofllcials would still 
be held accountable for their actions — thus ensuring that they act in a rational man- 
ner. But gone would be the routine second-guessing that has made them unwilling 
to exercise the discretion that could make our system operate in a more commercial- 
like style. 

I can speak to this issue from personal experience. During my time as Adminis- 
trator, it nas been my pleasure to meet face-to-face with literally hundreik of front- 
line procurement ofTicials. Many have expressed to me their frustration about how 
the system makes their jobs haraer by discouraging the exercise of discretion. I be- 
lieve, our proposed legislation would act to take away that frustration and give con- 
tracting personnel the authority they need to more easily meet taxpayer needs in 
a sensible, responsible way. 


QUALITY 

While agencies have increasingly moved awav from low price purchasing and to- 
wards ‘^est value” buying, they continue to And that securing good quality and fair 
prices oAentimes cannot be done within reasonable time frames. The Administration 
proposal would increase an agency’s ability to gain timely access to suitable prod- 
ucts and technologies in the commercial market. 

One provision. Tor example, would make clear an agency’s abUity to tailor their 
speciAcations and evaluation factors once a solicitation for a commercial item has 
been issued. Agencies recognize that the fast pace of product evolution that occurs 
in today’s commercial ma^et makes it futile to try to ensure product suitabUity 
through detailed specifications that address every product characteristic. Yet many 
acquisition oIAcials fear that this is the only way they can ensure the purohasc of 
suitable, high wality products without being challenged. As a result, agencies spend 
much time and cost developing speciAcations and frequently are unable to acquire 
preferable capabilities that users learn about during the course of competitive nego- 
tiations. The authority provided in the proposal would recognize that the commer- 
cial acquisition process is an evolutionanr one where the buyer’s focus is to learn 
about and evaluate alternative product wsigns and select the one that represents 
the best value available in terms of the tradeoff among cost and quality factore. 

By aUowing use of this and other more Aexible commercial style buying ap- 
proaches, the Administration’s proposal would help the government to more readily 
attain the type of quality that has come to be expected in the commercial market. 

Incumbent contractors may also have an incentive to continually provide hi^ 
quality if doing so mi^t enable them to get follow-on work without having to go 
uirough a full and open competition. Under the test authority provision we are pro- 
posing, an agency could develop a plan for testing the use of adequate competition 
for a recompetition of a continuing requirement where an incumbent contractor has 
been performing well. Such a plan mi^t include a requirement that the agency 
head certify that the incumbent contractor has met or exceeded the cost, schedule, 
and performance requirements established in the current contract. 

PARTNERSHIP 

While concern for customer satisfaction and a desire to seek long term business 
relationships is a given in the commercial world, such behavior is too often absent 
in government contracting. We can never expect to come even close in our purchas- 
ing practices to the efTiciency of the commercial sector so long as our system in- 
cludes requirements premised on views that see all contractors as untrustworthy 
and government contracts as entitlements. I cannot emphasize this point enough. 
Unless we take significant steps to address these unhealthy attitudes, significant re- 
form will never be fully realized. Let me explain further. 
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• Viewing contractors as untrustworthy. Both the NPR and the 800 Panel recog- 
nized the harmful, chilling effect the current procurement intemty statutory provi- 
sions have on legitimate, necessary, exchange of information between contra^rs 
and procuring agencies. As we move from Uie use of ^vermnent contract speciflca- 
tions that dictate contract performance to the use of specifications that d^cribe the 
Government’s needs in functional terms, effective information exchange i8_ crucial. 
Agencies need to be able to gather information on the latest and best that industry 
has to offer to meet the Government’s needs. 

Also, contractors need enough information to intelligently decide whether or not 
to bid on a specific contract. We believe our legislative proposal on procurement in- 
tegrity strikes the appropriate balance between the need to protect the integrity of 
the procurement process and the equally important need to allow for effective ex- 
change of information between Government and industiy. 

• Viewing contracts as an entitlement programs. In the private sector, contractors 
realize that good will and high customer satisfaction are critical to success. Without 
it, survival is impossible. However, not all contractors take this same attitude when 
dealing with the Federal government. Perhaps because public monies are being 
spent on the work, they inappropriately feel they have a right to perform it. This 
ignores the interests of taxpayers in assuring good performance and good prices. As 
a result, while “protestB” — challenges to contract awards — are unheard of in the 
commercial marketplace, they have become a problem to our system. 

I acknowledge that protests can perform a necessary role in our public procure- 
ment system to improve perceptions of fairness and correct occasional incidents of 
arbitrary decision making that should not be permitted where taxpayer money is 
involved. But bid protests are like most medicines. Taken as directed, they aid the 
patient. But overdoses can kill the patient. 

Today, there are four places outside of the ageni^ a contractor may go if it wishes 
to challenge an agency’s procurement action; toe General Accounting Office (GAO), 
the General Services Administration Board of Contract Appeals (GSBCA) — if the 
procurement is for information technology — the Court of Federal Claims, or a fed- 
eral district court. Studies of the procurement system conducted in recent years, in- 
cluding the Vice President’s National Performance Review and the 1W3 Acquisition 
Law Advisory Panel to the U.S. Congress on Streamlining Defense Acquisition Law 
(know as the “800 PaneH have concluded that this many fora are unnecessary. Both 
of these studies recommended that there be only one judicial forum to consider bid 
pretests; the Court of Federal Claims. Our proposal would carry through on this 
suggestion. With national iurisdiction, the Court of Federal Claims could effectively 
serve as a unified judicial forum with contract expertise, eliminating forum top- 
ping and promoting the application of consistent legal principles that lawyers gen- 
erally welcome. 

The Administration believes that the protest system at toe GAO is working well. 
It provides a low-oost forum for protesters to show that a government decision was 
not rationally based. The amount of litigation at the GAO is reasonable. To go back 
to my medicine analogy, the medicine is helping the patient. 

By contrast, the system for hearing bid protests of information technology pro- 
curements at the GSBCA is not working. Currently, 45% of information technobgy 
procurements over $26 million are being protested to the GSBCA. 

I aA the members of this Committee to think about this statistic for a moment. 
Imagine if, in your own life as a consumer or a businessperson, one-half of your 
commercial dealings got you involved in litigation. This is the kind of litigation 
abuse toe federaj^rocurement system is being asked to bear. This level of litigation 
is unacceptable. The Administration asks your help in curbing it. 

information-technology procurement knows there is abuse of 
toe ^BCA litigation process. Incumbent contractors who have lost a re-competition 
routinely protest, simply to delay the start of the new contract so the old contractor 
can rantinue to receive revenues while the litigation is going on. Company officials 
in charge of preparing losing bids urge protests so their bosses can’t criticize them 
for not havmg done “everything they can to win the contract. 

TWa sort of excessive litigation is creating three problems; 

First, partnership between government and industiy is being inhibited. An aca- 
demic study some years ago of contract-related litigation in the commercial world 
showed that suppliers and customers sued each other almost only when their buai- 
ncM relationship had irretrievably broken down. Suppliers and customere that sued 
each other stopped doing business with each other, and as long as a supplier and 
customer planned to continue doing business together, they did their utmost to 
avoid litigation. Yet in government in toe information technology area, our suppliers 
and we are constantly m litigation. This creates a terrible climate for the partner- 
ship we are tiying to build. 
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Second, innovation and creativity are being stymied. I can tell you that every time 
I work to enoouram a new way of doing business in our federal agencies, the most 
common obmction 1 hear from rovemment officials is ‘^t will increase our exposure 
to protests. For example, we nave been working to encouraTC the common-sense 
idea that when we award new contracts, we should look at how contractors have 
performed on previous contracts. One federal agency has been involved in litigation 
with the GSBCA over a contract where the award decision turned around the qual- 
ity of past performance. At a deposition with lawyers for the protesting firm, a sen- 
ior government ofllcial was asked whether the i^ncy had ever counted past per- 
formance so heavily in a previous procurement. No, she responded, this was a new, 
innovative program. The attorney tried to suggest that the veiy newness of the ef- 
fort somehow meant the agency was biased against the protester! Excessive protests 
are one of the most inuxirtant oarriers to innovation. 

Third, the threat of protests causes delay. The greater the exposure to protests, 
the slower the procurement process. Contracting officials may oe overly cautious 
and take unnecessary actions to ensure success m defending against possible chal- 
lenges — even unfounded protests that would be dismissed, withdrawn, or denied on 
the merits. And protests themselves delay the process further. A study to be issued 
shortly by the GAO will report that IT bid protests to the GSBCA add significantly 
to procurement lead times. 

And what have we gotten for this very hi^ level of costly litigation in the 
GSBCA? Probably not vmat Congress was expecting when it created tms specialized 
bid protest forum a decade ago. It is widely believed — as discussed most recently 
in %nator Cohen’s report on computer procurement last year — that information 
technology is the most troubled area of government procurement. Thus, the exces- 
sive amounts of litigation have not prevented the problems from being worse than 
in any other area of government contracting. And the resistance to innovation and 
barriers to partnership contribute to problems with information technology acquisi- 
tions. 


The Administration believes that the level of litigation of information technology 
procurements must come down significantly. To promote this end, we have made a 
number of legislative proposals we strongly ur^ you to endorse. Time will tell 
whether further measures to stop litigation abuse are necessary. These are the main 
measures we are recommending: 

(A) We must adopt one standard and score of review for all of the protest bodies. 
Currently, the various protest bodies follow different practices with respect to the 
type of review applied to agency decisions. The GAO, for example, will review an 
agency’s decision on the record and uphold that decision unless it lacks a rational 
basis. By contrast, the GSBCA allows protesters to introduce, and agendas are re- 
quired to defend their dedsions in light of, evidence beyond that contained in the 
agency’s file, even if such evidence was never brou^t to the attention of the agency 
nor available to the contracting officer at the time the decision was made. In some 
senses, the GSBCA reconducts the entire evaluation process. 

We are proposing that the uniform standard require that decisions be evaluated 
on the agency record and overturned only if not rationally based. We believe tWs 
will effectively hold decision makers accountable for their actions, without curtailing 
innovation and creativity through a fear of being second-guessed. 

(B) We must stop losing bidders from recovering their litigation costs. Current 
practices allow contractors to charge the taxpayer for such costs as part of their in- 
direct cost pool, if the contractor is doing cost-reimbursement business with us, even 
if they lose the case. I know of no other example in any legal system anywhere 
where the winners in court pay the legal costs of losers! We are seeking your sup- 
port for our efforts to end this abuse of taxpayer dollars. 

(C) We must find less costly and less time-consuming ways to resolve protests. We 

applaud the steps taken in FASA last year to improve debriefings and hoi» they 
will contribute to reducing protests. We are also examining ways that agencies can 
provide more effective alternatives as part of our overall initiative to expand t^e use 
of alternative dispute resolution techniques in government contracting. In this re- 
gard, we would appreciate your help. The Administration’s prorasal includes provi- 
sions designed to encourage agencies to establish — and potential protectors to us^ 
informal, Expensive, and quick internal agency procedures for senior agency offi- 
cials to resolve complaints raised by offerors. Under our proposal, if an agMcy m- 
tablishes such procedures but a protector fails to take advantage of them, then the 
protector will be barred from receiving protest costs even if the protector prevails 
before one of the protest fora outside the agency. . 

I am pleased to say that some contractors have expressed an interest m seeking 
protest relief from internal agency procedures rather than external agency protest 
fora. To assist contractors that refrain from protesting contract decisions to fora out- 
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aide the contracting agency, the Administration’a proposal would encourage auch 
contractors to include statements in their proposals that they will refrain from pro- 
testing to such outside fora. 

(D) We must curb behavior aimed at abusing the protest process and interfering 
with a forum’s ability to act with appropriate aispatw. Our proposal would do this 
by authorizing ^e GAO to recommend the imposition of, and the GSECA to impose, 
liability for protests that are frivolous or brought in bad faith. This will help to pre- 
vent a^ncy programs from being tied up by unfounded actions. 

(E) We must permit agencies to decide whether a procurement should proceed in 
the face of a protest. Currently such determinations are made by the GSBCA, when 
protests of IT procurements are taken to this body. This denies the agency the dis- 
cretion to continue with actions that are non-prejudicial to the protest process and 
th^rotester’s interests. 

Go We must deal with the problem of bid protests under electronic commerce. We 
must preclude the filing of protests to the Comptroller General, GSBCA or any other 
fora other than protests to the procuring agency where the protested contract ac- 
tions concern the award of procurements conducted through the Federal Acquisition 
Computer Network (FACNET) and are under the simplified acquisition threshold. 
FACNET has the potential to promote efficiency and streamlining by substituting 
electronic transactions for paper ones and to increase competition by making it easi- 
er to gain access to contracting opportunities — especially in the small dollar range. 
But with vastly more bidders — ana many more losing bidders — our exposure to bid 
protests will go up significantly When we get say 100 bids instead of three, our vul- 
nerability to protest IS, just as a matter of probability, increased thirty-fold. If any 
significant number of these electronic procurements become involved in protests, the 
simplification and productivity savings of electronic commerce can easily be lost. 

We are relying on electronic commerce to make a significant contribution towards 
meeting the workforce savings goals Congress and the Administration have de- 
manded. The vulnerability of electronic commerce to increased protest levels jeop- 
ardizes those savings. Inasmuch as FACNET will dramatically increase the visi- 
bility of procurement importunities to small businesses around the country, we feel 
an appropriate tradeoff for that increased opportunity to compete is to prevent a 
dramatic increase in government exposure to protests that would undermine the ef- 
ficiency goal without appreciably increasing competition. 

CONCLUSION 

Working together to enact FASA, the Administration and Congress took a first — 
and significant — step in transforming our procurement system from one that is rule- 
bound, paper-burdened, and incapable of adequately supporting a^ncies’ missions 
to one that can be more responsive, commercial-like, and better able to deliver the 
economical support government programs need and taxpayers deserve. As you can 
see from this legislative proposal, the Administration beReves that additions acqui- 
sition reform is critical to our reinvention endeavors. I note that we are also seri- 
ously studying the proposals of the Acquisition Reform Working Group and urge you 
to do the same. 

With your continued cooperation, I beKeve we can bring about the changes needed 
to en^re that our government works better and costs less. I look forward to work- 
ing with you on your legislative initiatives and hope that you will carefully consider 
ours. 

This concludes my prepared remarks. I will be happy to answer any questions you 
may have. 

Mr. Horn. Thank you, Dr. Kelman. We appreciate your state- 
ment. 

Our next witness is Colleen Preston, the Deputy Undersecretary 
for Acquisition Reform, Department of Defense. You’ve earned the 
respect of this committee, and we’re delighted to see you again. 

Ms. Preston. Thank you, Mr. Chairman. Chairman Clinger, 
Representative Maloney, and members of the committee, I’m 
pleased^ to be able to return this week to continue our discussion 
of acquisition reform and, in particular, the administration’s pro- 
posal to build upon the reforms that were enacted last year in the 
Federal Acquisition Streamlining Act, which we in DOD call 
“FASTA,” a little take on one of our late-night sessions, where we 



14 


decided we were going to do things faster and better and, as such, 
came up with “F^TA” instead of “FASA.” 

As I said last week, the Department believes that FASTA gave 
us 95 percent of the authority we need to reengineer the acquisi- 
tion process and adopt the acquisition processes of world-class cus- 
tomers and suppliers. I join my colleagues here today to talk about 
how we could even improve on that. 

As I also mentioned last week, DOD’s acquisition vision is to 
meet warfi^ter needs as the world’s smartest buyer of best value 
goods and services delivered efficiently, on time, while maintaining 
the public trust and supporting the Nation’s socioeconomic goals. 

We are on the threshold of an exciting yet challen^ng time for 
our acquisition process. In a few more months, we will have new 
regulations adopted and will begin the Herculean task of educating 
an entire acquisition workforce on the changes brought about by 
FASTA. 

In addition, the Department has itself a number of initiatives 
that it is pursuing internally, both from a centralized policy stand- 
point within each of the services and defense agencies, and at the 
local activity level. We believe it is important to strike now while 
the iron is hot to remove the remaining 5 percent of the legislative 
impediments that keep us from becoming world-class customers. 

Today, I will outline for you in keeping with your request that 
we confine our comments to 5 minutes only a few of the provisions 
that we propose to offer. Some of them are included in the adminis- 
tration proposal, and others will be incorporated into the Omnibus 
National Defense Authorization Bill for fiscal year 1996. 

Getting into the specific sections, first of all. Dr. Kelman men- 
tioned empowering our acquisition personnel. We want to make 
sure we empower our front-line decisionmakers by allowing our 
procurement professionals to exercise their judgment without con- 
stant second-guessing by raising the dollar thresholds for approvals 
to higher levels for justifications for other than full and open com- 
petition. 

In addition, we want to reward agencies that conduct a high per- 
centage of competitive acquisitions by exempting them from naving 
to get sole-source justifications approved at higher organizations 
levels, as long as they maintain these high standards. 

We want to give the contracting officer flexibility to determine 
the reasonableness of a contractor’s fee, given the particular cir- 
cumstances of that contract, by repealing statutory fee limitations 
on specified types of contracts, including architect and engineering 
services contracts. 

We want to correct an anomaly in the Truth In Negotiations Act 
that was created last year by FASTA that allows for contracts 
under the $500 threshold. Actually, it permits rather than requires 
the use of all available tools to establish price reasonableness be- 
fore requesting price or sales data. 

Dr. Kelman also mentioned the issue of bid protests. And this is 
a very significant problem for the Department, as well, something 
that we wholeheartedly support. 

We also — I don’t believe he mentioned — would like to see the 
award of costs for frivolous protests, so that we don’t see protests 
that are filed for the 31 cents that it takes to mail a package or 
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an envelope to GAO. And we are also veiy concerned about the 
length of time that the protest takes. 

One initiative that was done several years ago as part of the De- 
fense Authorization Bill which we would like to see emulated in 
FASTA in the new acquisition reform proposal is the availability 
of f^ds be extended beyond the period of time which they would 
normally be authorized in order not to force a contracting officer 
into maiking a decision to award a particular contract simply out 
of fear that if they get a protest, they will lose the money because 
it’s the end of the fiscal year before a decision is granted. 

We provided that for bid protests, but we did not do it for other 
administrative actions. And that is something that we need to add 
into this lemslative proposal. 

We would like to encourage a^ncies to establish internal protest 
resolution procedures as an effective alternative to the courts, 
GAO, and the GSBCA, while maintaining the protester’s leverage 
by precluding contract award or performance during the agency 
and any subseauent GAO or GSBCA review of the protest. 

I would also like to mention just a few other initiatives. We think 
that it would be appropriate to also provide exemptions from syn- 
opsizing requirements for procurements that are above the sim- 
plified acquisition threshold but are using the FACNET system, the 
computerized system. We believe the same rationale applies for 
that. 

And the rest of these provisions, I think I can put in a few cat- 
egories. Basically, there’s nothing sexy or glamorous about most of 
them. They either repeal unnecessary laws because there are regu- 
lations that implement them or because they are duplicative, they 
clarify provisions of last year’s act, or they provide additional flexi- 
bility that we have found that we need in existing statutes in order 
to reenmneer our business processes. 

Thank you, Mr. Chairman. 

[The prepared statement of Ms. Preston follows:] 

Preparkd Statement oe Colleen A. Preston, Deputy Undersecretary for 
Acquisition Reform, Department of Defense 

Section by Section Analysis 

(FOR SELECTED SECTIONS OF ADMINISTRATION PROPOSAL) 

(* DENOTES PROVISIONS THAT ARE EXPECTED TO BE PROPOSED AS PART OF THE FY1996 
NATIONAL DEFENSE AUTHORIZATION BILL) 

Section 1002/1052. Modification of Approval Levels — Empowering the Front-Line 
Decision-makers. 

• Allow front-line procurement professionals to exercise their judgment without 
omstant second-guessing by raising the dollar thresholds for approvals at higher 
levels for Justifications Tor Other than Pull and 0»n Competition (levels for DoD 
are different than for the civilian agency because they are set to coincide with ap- 
proval authorities for major defense systems, and in recognition of the higher value 
contracts let by DoD organizations with same titles as civilian agency organizations) 

• Reward agencies that conduct a hi^ percentage of competitive acquisitions by 
exempting them from having to get sole source jusuflcations approved at higher or- 
ganizational levels as long as they maintain these high atandaras 

Section 1021/1071. Repeal of Fee Limitations. 

• Give the rantracting officer flexibility to determine the reasonableness of a con- 
tractor's fee given the particular circumstances of that contract by repealing existing 
fee limits on specified types of contracts, and the 6% fee limit on architect-engineer- 
ing services contracts (fee limits discourage potential competitors and are a dis- 
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incentive to providing hi^ quality services; in A&E contracts indiroctly leads to 
higher negotiated prices and encourages reliance on standard designs, leading to in- 
creased contract modifications, protests, repairs and maintenance; also results in in- 
creased administrative burden because of requirement to trade costs subject to limit) 

Section 1101. Truth in Negotiations Act (TINA)— Required Regulations 

• Corrects an anomaly in TINA created by PASTA that for contracts under the 
threshold permits rather than requires use of all available tools to establish price 
reasonableness before requesting price or sales data 

Section 1201/1435. GAO Requirement to Rule on Dispositive Motions 

• Saves time and money for all parties involved by setting a 6 day limit for filing 
dispositive motions with GAO and 20 day limit for GAO to rule on them 
(incentivizes timeljr and substantive filing by allowing extension of other proceed- 
ings while dispositive motions are pending 

Section 1202. Award of Costs for Frivolous Protests. 

• Prevent frivolous protests by contractors by authorizing GAO to recommend an 
award of costs to the government when a contractor files a frivolous protest (this 
autoority will act as a deterrent to frivolous protests; since the GAO may not direct 
an executive agency, guidance will be added to the FAR to permit an agency head 
to initiate action to collect payment from a contractor based upon a GAO rec- 
ommendation) 

Section 1205. Availability of Funds Pending Administrative Procedure. 

• Make sure contracting officers are not %roed” into a decision to award to a par- 
ticular contractor simply out of fear that if they get a protest, they will loose the 
money before a decision is rendered (amends 31 US.C. 1558 to ensure funds renrain 
available for obligation while an administrative proceeding, sudi as a small business 
size challenge, is ongoing; this parallels language protecting funds from expiration 
when a GAO or GSBCIA protest has been lodged (section 813 of Public Law 101- 
189)) 

Section 1443. Sense of Congress on Agen<y Resolution of Protests. 

• Will encourage agencies to establish internal protest resolution procedures as ef- 
fective alternatives to the courts, GAO and the GSBCA, while maintaining a pro- 
tester's leverage by precludiim contract award or performance during the agency 
(and any subsequent GAO or (JSBCA) review of the protest 

Section 2001/2061. Vestiture of Title. , nj 

• Would clarify conflicting precedents on property “ownerslup rights set by Fed- 
eral bankruptcy courts and tne U.S. Claims Court by clarifying that progress pay- 
ments made pursuant to 10 U.S.C. 2307 and the comparable civilian statute, so that 
when contract progress payments are made, title to property acquired or produced 
passes to the (government (“vests’) when the property is allocable or diargcable to 
the contract 

Section 2251. Divestiture of District Courts of Dispute Jurisdiction. 

• Provides a means for expeditious and fair resolution of contract claims throum 
uniform interpretation (by a single court, rather than any district court or by the 
Court of federal claims)) of laws and implementing regulations (amends the Tucker 
Act to give the Court of F^ederal Claims exclusive jurisdiction to consider prote^s 
and claims alleging violations of procurement law or regulation (without this 
amendment, bid protests can be considered, resulting in a confusing process) 

Section 2252. Contract Disputes Act Improvement. , 

• Encourages <]uick dispute resolution and simplifies the litigation process by 
making the time for filing an appeal at the Court of Federal Claims and agency 
boards of contract appeals the same (90 days) 

Section 2302. Waivers from Cancellation of Funds. _ 

• Would authorize two categories for which funds will remain available for obliga- 
tion (without time limit) until the contract purpose is thieved 

- Satellite incentive fees (funds available until fee is earned) 

- Shipbuilding (fonds available for contract price adjustments, close-out costs, 
settlement of claims, etc.) 

Section 4201. Repeal of Duplicative Authority for Simplified Acquisition Purchases. 

• ^peals dupbeative authority for simplified acquisition procedures 

- PASTA S^ion 4201 placed authority in a new Section 31 of the Ofite of Fed- 

er£d Pnwurement Act which duplicates authority at 10 U.S.C. 2304(g) 

and41U.S.C.253g 
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Section 4203. Procurement Notice Wait Periods. 

• If synopsis provides information required to be in a solicitation, an a^ncy is 
not required to publish a separate CBD synopsis 16 days before iswing solicitation 

• Gives contracting ofRcers flexibility to compress solicitation timeirames when 
business needs and marketplace support doing so 

Section 4204. Exemption from Synopsizing Requirements. 

• Exempts procurements accomplished on PACKET from procurement notice syn- 
opsizing requirements 

• Permits establishment of flexible wait periods 

Section 4206. Repeal of Duplicative Procurement Notice Provision. 

• This section repeals the duplicative procurement notice provision in subsection 
8(e) of the Small Business Act 

• Since this same law is set forth in Section 18 of the Oilioe of Federal Procure- 
ment Policy Act, repeal eliminates the risk that an amendment to one act will not 
be duplicate in the other, resulting in conflicting statutes 

Section 4301. Micropurchases. 

• Makes it easier for front line managers to use micropurchase authority 

• They can make the required “noncompetitive determination” without having to 
involve a contracting ofiioer 

Section 7004. Test Program for Negotiation of Comprehensive Subcontracting Plans. 

• Will allow firms covering a wider range of supplies and services (thus enhancing 
business opportunities for small/small and disadvantaged businesses to participate 
in the comprehensive subcontracting plan teat by: 

- Allowing multiple purchasing artivities in each service to take part 

- Reducing the number and total value of contracts required for a contractor to 
participate (3'$5M vs. 6/$26M) 

- Changing the base period from FY89 to the flscal year preceding the current 
fiscal year 

- Allowing new contractors to enter the program after FY94 

Section 7101. Repeal of Walsh-Healey Public Contracts Act. 

• Allows the repead of a redundant and outdated law that duplicates provisions 
of the Fair Labor Standards Act which applies to all employers, including federal 
contractors, and mandates minimum wa^, overtime, working conditions, age re- 
quirements and convict labor; limits competition and access to commerciad tech- 
nology by requiring suppliers to be “regular dealers or manufacturers;” and impedes 
the use of simplified purchases 

DOD UNIQUE PROVISIONS 
*Section. 18 Month Limitation on Shipbuilding Claims 

_ • Would prevent an inundation of contract daims by clarifying that the 18 month 
limit on shipbuilding claims for contracts entered into before enactment of FASTA 
applies to both the Board of Contract Appeals, courts, and Service Secretaries 
(counters a recent Federal Circuit Court of Appeals decision that the 18 month limi- 
tation period applies only to Service Secretaries clarify conflicting precedents on 
property “ownership rights” set by Federal bankruptcy courts and U.S. Claims 

*Section. Extraordinary Contractual Relief. 

• Would allow the use of this statutory authority to provide indemnification 
agwnst unusually hazardous risks (without budgeting for the full amount of the li- 
ability) in peacetime, as is done now, without the facade of a declaration of a na- 
tional emergency (which has at present been in effect since the Korean War) 

*Section. Unit Cost Reports. 

[DoD to insert] 

*Section. Defense Acquisition Pilot Programs 

• Expands the ran^ of statutory waivers available to FASTA-authorized pilot pro- 
grams to: 

- Permit decisions concerning developmental and ^erational testing to be made 
by milestone decision authority (MDA) not by the ClSD OT&E Director 

- AUow use of standard commercial warranties against manufacturer’s defects 

- Allow program status reports in format set by DoD regulation (vice unique Se- 
lected Acquisition Beport/Unit Cost Report formats) 

- Eliminate separate manpower analysis and allow independent cost estimate 
to be done at MDA level (vs. OSD CAIG) 
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• Authorizes several new additional pilot programs 
*Section. Testing. 

• Would make some very necessary minor clarifying changes in the testing stat- 
utes without changing any of the essential requirements by: 

• Substituting Vulnerability” for “survivability” throughout the statute (clarifies 
that live-fire testing addresses the probability of kill given a hit vice survivability, 
which includes a larger spectrum of considerations, i.e., maneuver, jamming, tactics, 
etc.) 

• Requiring that testing begin at the component, subsystem and subassembly 
level 

• Allowing the SecDef to authorize expanded use of contractors if impartiality is 
assured (i.e., the system contractor would be allowed to provide analytic and logis- 
tics support; a contractor could support both ^velopmental and operational test 
analysis; but could not establish criteria for data oollemon, performance assessment 
or evaluation activities) 

*Section . Bar on Documenting Economic Impact. 

• Would get rid of an unnecessary statutory provision that duplicates a regulation 
banning the use of government contract funds to show the economic impact of a gov- 
ernment contract 

^Section . Undefinitized Contract Actions. 

• Would allow contracting personnel flexibility and some relief from the restric- 
tions on use of undefinitized contracts to support special operations such as peace- 
keeping, humanitarian assistance, and disaster relief missions 

^Section . Contract: Delegations. 

• Would clean up the statutes by repealing an unnecessary law authorizing Serv- 
ice secretaries to delegate specified research contracting authorities (unnecessary 
because the secretaries have inherent authority to delegate) 

•Section . Coordination and Communication of Defense Research Activities. 

• Change would provide flexibility needed to reflect chan^g acquisition processes 
(i.e., may or may not have Milestones 0, 1 and II) by authorizing technological issues 
to be addressed at “all decision reviews" and eliminating the requirement that they 
be considered and documented specifically at Milestones 0, 1 and II). 

•Section . Technical correction in Authority to Procure for Experimental Purposes. 
[DoD to insert] 

•Section. Repeal of Spare Parts Quality Control. 

[DoD to insert] 

•Section . Arms and Ammunition: Immunity from Taxation 

• Exempt military department purchases of “heavy wheeled vehicles and trailers” 
from federal excise tax which is then reimbursed anyway, but not until after consid- 
erable administrative headache (i.e., eliminates the administrative burden/oosts of 
paying taxes, and the complications that arise when unanticipated shipping destina- 
tion changes “turn on/tum ofi” need to pay taxes) 

•Section . Independent Cost Estimates. 

• Align level of organizational responsibilitv for independent cost estimating with 
the level of the program decision, which would allow independent cost estimates for 
acquisition category IC prt^ams to be done by: 

- Army Directorate of Cost Analysis 

- Nav^ Center for Cost Analysis 

- Air Force Office of Cost and Economics 

•Section . Contracting for Department of Defense Commercial or Industrial Func- 
tions. 

[DoD to insert] 

•Section . Fees for Samples, Drawings. 

• ^solve inconsistency in two statutes dealing with fees charred to commercial 
users of Major Range Test Facility Bases (MTRFBs) to require MTRFBs to charge 
direct costs and allow them to charge indirect costs 

•Section . Factories and Arsenals: Manufacture At. 

• Consolidate and make consistent two statutes dealing with manufacture of sup- 
plies at Army and Air Force-owned factories/arsenals by giving both services discre- 
tionaiy authority to manufacture in-house (Army previously had to seek a waiver 
not to produce in-house) 
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•Section . Naval Salvage Facilities. 

• ^reamline acquisition laws Iw consolidating (without substantive change) all 
statutes pertaining to contracting lor naval salvage facilities 

•Section . Civil Reserve Air Fleet. 

• Increases flexibility of CRAF operations by permitting DoD to grant CR^ con- 
tractors limited commercial use of CONUS aimelds during operations requiring less 
than “fuU” CRAF activation 

•Section . Disposition of Naval Vessels. 

• Makes the consolidated statue identical to the previously existing laws by per- 
mitting transfer of vessels in U.S. territories as well as states 

•Section . Amendment to Conform Procurement Notice Posting Thresholds. 

• Raises the defense procurement notice posting threshold (currently $5,000) to 
make it the sante as that for civilian agencies ($10,000) 

•Section . Defense Acquisition Workforce Act Improvements. 

• Amends 10 U.S.C. 663 to authorize the Secretary of Defense to exclude military 
members of the Acquisition Corps (deflned in 10 U.S.C. 1731) who have graduated 
from the Senior Acquisition Course at the Industrial College of the Armed Forces, 
from the mandatory joint duty requirement if the individual is to be assigned to a 
Critical Acquisition Imsition (deflned in 10 U5.C. 1733) so that they will not be as- 
signed to acquisition career flelds in which they are not certified; to joint billets that 
don't require ac^isition expertise; or their promotion competitiveness penalized 
simply because there are generally more acquisition graduates than expected joint 
billets 

• Corrects adverse effects on the acquisition workforce, increases management 
flexibility in employing irmovative practices, and recognizes the realiUes of 
downsizing and related persoimel turbulence, by eliminating the three year manda- 
tory assignment for persons assigned to critical acquisition positions (10 U.S.C. 
1734(a) 

•Section. Inapplicability of Prohibition on Gratuities. 

• In order to take advantaw of the sinmlified acquisition procedures and purchase 
commercial products, as authorized by FASTA, would exempt contracts under the 
simplified ar^isition threshold and contracts for commercial items 

Sections 6101-6103. Technology Innovation. 

• Allows Federal agency employees to copyright, not just patent, computer soft- 
ware they develop as part of their official duties under, or related to, a cooperative 
research and development ameement (CRADA) because many private sector organi- 
zations will not enter into CRADAs and attempt technology transfer wiDiout protec- 
tion of the intellectual property underlying the technology (promotes the commer- 
cialization of software developed with federal research iun%, thus strengthening the 
nation’s economy, and serving the goal of maximizing technology transfer) 

• This amenmnent also aliowa lor the period of election to be shortened to four 
months, giving the federal arcncy sufficient time to review the invention and have 
a patent application prepared and filed, and amends 36 U.S.C. 202^c)(3) to encour- 
age contractors to file for patent protection in a timely maimer if they elect to retain 
title to an invention, thus speeding the entry of technology into the commercial mar- 
ket 

•Section . Patent and Copyright Cases. 

• Amends 10 U.S.C. 2^6 to substitute “technical data and computer software” for 
“designs, processes and manufacturing data” to update terminology 

•Section . Policy Objectives Relating to Defense International Trade. 

[DoD to insert] 

•Section . Competitiveness of United States Companies. 

• Remals requirement to recoup non-recurring R&D charges on products sold 
through the Foreim Militaiy Sales program and increases competitiveness of U.S. 
companies in world markets 

•Sections . Establishment of New Defense Trade Chapter in Title 10. 

• Adds new “Chapter 173— DEFENSE TRADE AND COOPERATION” to Title 10 

• Section 800 ^nel recommendation to create a consolidated new subchapter on 
the “Purchase of Foreign Goods” with updated definitions 

• Incorporates existing sections of Title 10 in a single related chapter 

• Except where noted, changes are specific recommendations of the Section 800 
panel 
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*Purcha8e of Foreign Goods: Definitions 

• Specifice^ defines foreim (non-American) goods 

• Defines *United States’^ in terms of specific locations instead of genera] terms 
such as “any place under the jurisdiction of the United States” 

*Determinations of FHiblic Interest Under the Buy American Act 

• Retains existing 10 U.S.C. 2633 as amended by the FY 96 Defense Authorization 
Act 

*Misoellaneous Limitations on the Procurement of Goods other than United States 
Goods 

• Retains existing 10 U.S.C. 2634 as amended by the FY 96 Defense 

*Intemational and Cooperative Agreements: Definitions 

• Section 800 panel recommen&tion to create a consolidated new subchapter on 
“International and Cooperative Agreements” with updated definitions 

• Consolidates definitions used throughout the new subchapter 

^Defense International Agreements 

• Establidies re<mirements regarding defense international agreements 

• Includes considerations on how the agreements are made and implemented 

• Requires a review of the effects of agreements on U.S. industry 

“Foreign Contributions 

• Consolidates existing 10 U.S.C. 23501 concerning foreign contributions for coop- 
erative projects 

“Offset Poli<y 

• Consolidates existing 10 U.S.C. 2532 defining offset policy 

• Requires a report to the Secretary of Defense for U£. firms that contract to sell 
a weapon system or defense-related item to a foreign country of firm if the contract 
is subject to an offset arrangement greater than $50 million 

• C^solidates existing 10 U.S.C. 2350a and 2350b 

• Provides complete authority and flexibility to the Secretary of Defense to con- 
duct cooperative projects 

• Eliminates the need to cross-reference to the Arms Export Control Act 

•Cooperative Military Airlift Amements 

• Incorporates exiting 10 U£.C. 2360c on the same subject 

“Cooperative Logistic Support Agreements 

• Incorporates existing 10 U.S.C. 2360d on the same subject, with changes 

• A mqjor change permits oivanic DoD depots to compete for NATO Maintenance 
and Supply Organization (NAMSO) work on a cost reimbursement basis 

“AWACS Program 

• Incorporates existing 10 U.S,C. 2360e, establishing Secretary of Defense author- 
ity in carrying out the /WACS program 

“Stockpiling of Defense Articles for Foreign Countries 

• Incorporates Section 514 of the Foreign Assistance Act of 1961, which provides 
for earmarking, reserving, or setting aside defense articles within the U.S. inventory 
for foreign countries 

“Loan of Materials, Supplies, and Equipment for Research and Development Pur- 

• There was no recommendation by the Section 800 Panel m this area 

• Incorporates existing 22 U.S.C. 2796d to consolidate law relating to inter- 
national cooperative programs in Title 10 

• Changes “NATO or major non-NATO ally” to “friendly foreim country” to ex- 
pand the Secretary of Defense’s authority to make or accept these loans 

“Exchange of Personnel 

• Provides statutory authority to exchange persoimel between DoD and foreign 
Defense Departments or Ministries 

“Acquisition, Cross-servicing Agreements, and Standardization 

• Creates a new consolidated subchapter 

• Retains statutory provisions on acquisition and cross-servicing agreements 

• Adds provisions on operational and burdensharing agreements, and NATO 
standardization 
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♦Amendments to the Authority to Acquire Logistic Support, Supplies and Services 
for Armed Forces Deployed Outside the United States 

• Contains technical amendments to correct cross-references in the consolidated 
new chapter 

♦Cross Servicing Agreements 

• Contains technical amendments to correct cross-references in the consolidated 
new chapter 

• Contains technical amendments to correct cross-references in the consolidated 
new chapter 

♦Procurement of Communications Support and Related Supplies and Services 

• Consolidates 10 U3.C 2350f with an amendment to permit the furnishing of 
temporary reciprocal communications support, and supplies and services, without 
formal agreement for not longer than 90 days 

♦Authority to Accept Contribution 

• Consolidates 10 U.S.C 2360g with an amendment to permit direct payment or 
contribution from a foreign coun&y in accordance with a mutual defense agreement, 
to be credited to appropriations available for that fiscal year 

♦Standardization of Shipment with NATO Members 

• Incorporates 10 U.S.C 2457, which sets policy for standardization with NATO 

• Adds reporting requirements 

‘Policy Objectives Relating to Defense International Trade 

• Establishes Congressional policy that the U.S. attain national defense tech- 
nology and industrial base objectives by fully coordinating domestic defense acquisi- 
tion practices with ^th defense trade and cooperation (Chapter 173) and foreign 
military sales and assistance (Title 22) 

♦Conforming Amendments 

• Incorporates changes identified above 

• Repeals 10 U.S.C. 23S0h, which provides for a DoD Ombudsman for Foreign Sig- 
natories 

• Repeals various domestic source restrictions 

‘Section. Repeal of Domestic Source Restriction. 

[DoD to insert] 

Mr. Horn. We thank you very much on that, and we’ll get fur- 
ther development of some of your thoughts in tne question period. 

Mr. Murphy, the general counsel of the General Accounting Of- 
fice, a fellow member of the legislative branch. Welcome. 

Mr. Murphy. Thank you. Chairman Horn. Chairman Clinger, 
Mrs. Maloney, members of the subcommittee, I, too, am pleased to 
be here today to discuss once again a subject that is always timely 
and pressing, reform of the government’s acquisition system. 

As we have discussed, Mr. Chairman, the last Congress took a 
significant step toward reforming the motley mosaic of often con- 
tradictory requirements that constitute our acquisition system. 
That step was the Federal Acquisition Streamlining Act of 1994. 

We vigorously supported the bipartisan FASA effort, and we be- 
lieve that it represents the most significant advance in at least a 
decade in reinventing the complex process of supplying the Federal 
Government with the goods and services it needs. We are currently 
assisting the Congress in its oversight of the administration’s effort 
to implement the reforms of FASA. 

As momentous as that effort was, most of those involved believed 
that it represented a beginning step, a start, not a culmination. 
This subcommittee is taking the lead in the second phase of reform 
by holding this hearing for the purpose of airing further ideas for 
streamlining the process. 

There are currently a number of reform proposals under discus- 
sion, including the draft administration bill, which we have seen, 
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and suggestions from industry CTOups. The preliminary draft that 
we saw is a particularly fruitful source of good ideas, and we ad- 
dress many of its provisions in this testimony. 

While we have conducted audits and evaluations addressing vir- 
tually every phase of the process and review almost 3,000 bid pro- 
tests yearly, I want to emphasize tiiat we have not had the oppor- 
tunity to study these proposals in depth, and we may not have data 
useful in evaluating them. What we express today are our prelimi- 
nary opinions on proposals that we believe merit congressional con- 
sideration. 

The first area which I would like to address among the ideas in 
my written text is a simplified acquisition threshold. The concept 
of the threshold was in FASA, under which streamlining proce- 
dures are used and government-specific requirements are to be 
waived. And it’s a sound one. 

The expansion of the concept ought to be considered. For exam- 
ple, it might be worthwhile to consider raising the simplified acqui- 
sition threshold from $100,000 set forth in FASA to 200,000. This 
would result in simplifying an additional 11,000 procurements 
worth over $1.5 billion based on fiscal 1994 data. 

I might say here that we sought to quantify the costs of govern- 
ment requirements on contractors IV 2 years ago for this committee. 
We had insufficient documentation to verify Siem, but the compa- 
nies we reviewed estimated an average of 19 percent in additional 
costs due to Federal procurement laws, regulations, practices, and 
specifications. 

In December, a study for the Secretary of Defense came up with 
almost the same number: 18 percent cost premiums at 10 contrac- 
tor sites that were reviewed. 

Not only are we paying more for these relatively small buys, but 
as testimony in support of FASA last year showed, the government 
is hampered in buying commercially produced goods. The simplified 
acquisition threshold can reduce these costs. 

A related idea concerns FACNET. That’s the Federal Acquisition 
Computer Network, the governmentwide electronic commercial ar- 
chitecture by which firms will receive notice of government acquisi- 
tions by computer and be able to submit offers in response elec- 
tronically. FACNET would transform a cumbersome, paper-driven 
process into a modem, computer-based system readily accessible to 
government and private sector users. 

We recommend cutting the link currently in FASA between the 
implementation of FACNET and the use of the simplified acquisi- 
tion procedures up to the full dollar limit of the simplified acquisi- 
tion threshold. Under FASA, the simplified procedures can only be 
used for acquisitions up to $50,000 until FACNET is implemented. 
Then it goes up to $100,00 for 5 years. 

While this linkage was intended to encourage the early imple- 
mentation of electronic commerce through FACNET, we believe 
that both the simplified procedures under the simplified acquisition 
threshold and electronic commerce are independently meritorious 
and that each should not necessarily be sacrificed for the other. As 
each benefits the government and contractors, each should be im- 
plemented as soon as possible. 
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Second, we believe that the Commerce Business Daily notice of 
the procurement opportunities even as streamlined by FASA could 
be further modernized by removing the requirement that all acqui- 
sitions not conducted through FACNET be subject to a 15-day 
delay between the publication of tine notice in the CBD and the is- 
suance of the solicitation, and the requirement that in all acquisi- 
tions above the simplified acquisition threshold, the solicitation 
must remain open for offers at least 30 days. 

We understand the administration favors the proposal that con- 
tracting agencies establish reasonable deadlines under the particu- 
lar circumstances of the acquisition, instead of the mandat^ time- 
frames if the CBD meets certain standards of detail and_ clanty. 
This is a sound suggestion. It further simplifies and streamlines 
the process. 

Similarly, the companion proposal seems to be meritorious that 
a statutory timeframe should be eliminated for any acquisition con- 
ducted through FACNET, no matter what its dollar value. 

A critical ^jective as we move on the path toward a more com- 
mercial type acquisition system is the removal of nonvalue-added 
restrictions on the government’s acquisition workforce. One of the 
ideas which we have explored is allowing contracting officers to re- 
duce the competitive range, the number of companies which they 
conduct discussions with during the competition. 

Our studies have shown that 60 to 90 percent of all firms that 
submit offers that are admitted to the competitive range are asked 
to submit revised proposals, and negotiations are continued with 
them. We think that the Congress could well look at an opportunity 
to reduce that burden on the system. 

Finally, protests, another area where further streamlining and 
reform may be possible, and one with which we at GAO are par- 
ticularly well acquainted, the protest system. 

We believe that the administrative and judicial forums that hear 
bid protests would benefit from a single statutory standard of re- 
view by which all protest cases would be decided. 

[The prepared statement of Mr. Murphy follows:] 

Prepared Statement of Robert P. Murphy, General Counsel, General 
Accounting Office 

Chairman Horn, Ms. Maloney, and Members of the Subcommittee: 

I am pleased to be here today to discuss once again a subject that is always timely 
and pressing reform of the Government’s acquisition system. As you well Imow, Mr. 
Chairman, the last Congress took a simiilcant step toward reforming the motley 
mosaic of contradictory requirements that constitute our acquisition system. That 
st^wos the Federal Acquisition Streamlining Act of 1994 (FASA). 

The Act established a simplified acquisition threshold and a preference for com- 
merci^ items, as well as addressing a wide spectrum of issues regarding the admin- 
istrative burden associated with the Government’s specialized requirements. ’These 
ranged from cost accounting standards, to socio-economic laws, to the Government’s 
oversight tools, which over the years have resulted in extraordinary differences be- 
tween the Government and commercial marketplaces. FASA sought to establish a 
amplified, commercial-based system and to minimize the undesirable consequences 
of^any of these well-intentioned provisions, in an effort to strike a balance between 
efficient and oversight. 

We viMrously supported the bipartisan FASA effort, and we believe that it rep- 
resents the most sigmficant advance in at least a decade in reinventing the complex 
process of supplying Uie Federal Government with the goods and services it needs. 
We are currently assisting the Con^ss in its oversight of the Administration’s ef- 
forts to implement the reforms of FASA, an effort in which the Government Reform 
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and Oversi^t Committee has shown a keen interest by holding hearings last week 
during which key Administration figures were called upon to explain the status of 
the implementation process. 

As momentous as the FASA effort was, most of those involved believe that it rep- 
resented just a beginning step, a start to true reform, rather than a culmination 
of reform. You, Mr. Chairman, have established yourself as a leader in the second 
phase of reform by holding this hearing for the purpose of airing further ideas for 
streamlining the process so that it can be the vehicle for the acquisition of better 
quality and less costly goods and services needed in these times of budgetary con- 
straints. 

There are currently a number of reform proposals under discussion, including a 
preliminary draft Administration bill and suggestions from industiy groups. The Ad- 
ministration’s preliminary draft is a particularly fruitful source of good ideas, and 
we address many of its provisions in this testimony. While we have conducted au- 
dits and evaluations addressing virtually every phase of the acquisition process, and 
review almost 3,000 bid proterts yearly, it is important to emphasize that we have 
not had the opportunity to study these proposals in depth, and we may not have 
data useful in evaluating them. What we express today are our preliminary opinions 
on proposals that we believe merit further consideration smd study. These reform 
proposals support the three fundamental prindples we articulated ^st about a year 
ago in a joint nearing in support of FASA before the Senate Committees on Govern- 
mental Affairs and .&med ^rvices. We believe these principles remain as the cor- 
nerstones of true reform. 

1. Buy smarter. We need to eliminate requirements that impede our ability to 
take advantage of what industry has to offer. 

2. Simplify. We need to reduce further the complexity of the acquisition system 
to make the maximum use of diminishing Government resources. 

3. Manage better. We need further improvements in how we manage the procure- 
ment process, including making the necessary investments in people and systems. 

COMMERCIAL ITEMS 

FASA set an important precedent when it established a preference for the ac^isi- 
tion of conunercial items and provided for an expanded exemption for such ite^ 
from the requirement for certified cost or pricing data contained in the Truth in Ne- 
gotiations Act (TINA). To finish the initiative be^n in FASA, serious consideration 
ou^t to be given to exempting ALL commercial items that fit within the definition 
in title Vni of FASA from the certified data and audit requirements of TINA and 
from the corresponding requirements of the cost accounting standards. We recogxuze 
that some will argue Uiat the commercial market forces will not have sufficient im- 
pact on some items contained within the title VIII definition — those items not yet 
in the commercial market, but that evolve out of existing commercial items — to en- 
sure fair and reasonable prices without the assistance of certified data. Neverthe- 
less, we think that the impact of the free market on the basic item should be suffi- 
cient. In order to ttdte fuU advantage of the corrunercial market, the Government 
must be willing to bear the sairre risks as any other large customer. 

With regard to services, we think the proposal in the draft Administration bill to 
free the definition of commercial services contained in title VIII from the require- 
ment that the services be sold in the coimnercial marketplace at established catalog 
prices, as opposed to market prices, is one that should be given serious consider- 
ation. We can think of no particular reason why the existence of a catalog ought 
to be the defining criterion. 

SIMPLIFIED ACQUISITION THRESHOLD 

The concept of a simplified acquisition threshold set forth in title IV of FASA, 
under which streamlined procedures are to be used and (Jovernment-specrfic rje- 
quirements are to be waived, is a laudable one. The expansion of that concept ought 
to be considered. For example, it would be worthwhile to consider raismg the 
plified acquisition threshold from $100,000 set forth in FASA to $200,0M. TJus 
would result in simplifying an additional 11,000 procurements worth over $1.5 bil- 
lion, based on fiscal year 1994 data. Similarly, it may be reasonable to raise the 
micro-purchase threshold from $2,500 to a higher amount. Under FASA, such rm^- 
purchases are exempt from the small business reservation apphcable to all other 
SAT purchases and are configured so as to enable non-procurement professionals to 
make theno. This would result in considerably simplifying significant numbers of 
low-dollar value procurements. 
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FACNET 

FASA established the Federal Acquisition Computer Network, or FACNET, a_ Gov- 
ernment-wide electronic commerce architecture whereby firms will receive notice of 
Government acquisitions by computer and be able to submit offers in response elec- 
tronically. Hie implementation of FACNET will transform the current cumbersome, 
paper-driven process into a modem, computer-based astern readily accessible to 
Government and private sector users. This should significantly reduce staff time for 
all parties using the ^stem and result in substantial savings. The Administration 
should be encouraged to pursue vigorously the development and implementation of 
full FACNET capability on the schedule set forth in FASA. 

We recommeni however, cutting the link currently in FASA between the imple- 
mentation of FACNET and the use of the simplified acquisition procedures up to 
the full dollar limit of the SAT. Under FASA the simplified procedures can only be 
used for acquisitions up to $50,000 until FACNET is implemented, at which time 
the simplified procedures can be used for acquisitions up to the hill $100,000. Those 
procedures will remain in effect at the $100,000 level for 5 years. Then, unless the 
agency successfully implements a more advanced form of FACf^T, l^e threshold 
for the simplified procedures reverts to $50,000. While this linkage was intended to 
encouram the early implementation of electronic commerce through FACNET, we 
believe that both the simplified procedures under the SAT and the use of electronic 
commerce are independently meritorious and that one should not necessarily be sac- 
rificed for the other. As each benefits the Government and contractors, each should 
be implemented as soon as possible. 


NOTICE 

Similarly, we believe that the Commerce Business Daily (CBD) notice of Govern- 
ment procurement opportunities, even as streamlined by FASA, could be hirther 
modernized by removing the requirement that all acquisitions not conducted 
through FACNET be subject to a 16-day delay between the publication of the notice 
in the CBD and the issuance of the solicitation, and the requirement that in all ac- 
quisitions above the SAT the solicitation must remain open for offers for at least 
30 days. We understand the Administration favors a proposal that contracting agen- 
cies establish reasonable deadlines under the particular circumstances of the acqui- 
sition instead of the mandated timeframes if the CBD notice meets certain stand- 
ards of detail and clarity. This is a sound suggestion, as is a companion proposal 
that statutory timeframes be eliminated for any acquisition conducted throu^di 
FACNET no matter what its dollar value. 

COMPETITIVE RANGE 

A critical objective as we move on the path towards a more commercial-type ac- 
quisition system is the removal of non-value added restrictions on the Government’s 
acquisition workforce. The Government will never be able to compete successfully 
in the open rnarket similar to a oonunercial customer unless rigid restrictions are 
removed and its workforce is empowered to make decisions based upon the particu- 
lar circumstances presented by each individuEd acquisition. 

A good example of such a rigid restriction is the current interpretation of the com- 
petition statutes that results in the mandatory inclusion in the competitive range — 
for purposes of conducting discussions— of all competing firms that may have a 
chance of receiving award. Our studies have indicated that under this rule agencies 
are including 60 to 90 percent of aU firms that compete. For example, a recent sur- 
vey of 40 information technology conrpetitions by one agency (diowed that an aver- 
age of 19 firms submitted proposals. The agency engaged in discussions with an av- 
erage of 16 of those firms, and then asked them to submit another round of revised 
proTOsals. 

. always the award ultimately goes to one of the top three firms submitting 

^tial proposals. The conduct of negotiations with and the evaluation of best and 
toal proposals from all these firms represents an enormous expense on the part of 
Mth industry and Government. This cost would be greatly reduced if contracting of- 
ficers could, bawd on their assessment of the market conditions and the needs of 
the agency, limit the competitive range in a particular acquisition to no more than 
the three top-rated firms. 


PROTESTS 

pother area where some further streamlining and reform may be possible is one 
with which we at GAO are particularly well acquainted, the protest system. First, 
we believe the administrative and judicial fonims that hear bid protests would bene- 
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fit by a single statutory standard of review by which all protest cases would be de- 
cided. That would bring needed clarity and consistency in decision-making and 
hopefully would put an end to the constant debate over which forum offers either 
the Government or vendors the beat result. The draft Administration bill takes this 
approach. 

Another Administration suggestion that we think has merit is the expansion of 
the new PASA debriefing process to include, where appropriate, preaward 
debrieflnn for those that have been excluded from the competitive range. This 
would help eliminate preaward nratests that are often filed by offerors primarily be- 
cause they have been given little or no information as to why their proposals were 
rejected. 

DOMESTIC SOURCE RESTRICTIONS 

In order to further integrate the commercial and government markets we suggest 
easing the Government-unique domestic source restriction in the Buy American Act 
by replacing the 60-percent domestic component test with the "substantial trans- 
formation” test found in the Trade Agreements Act. In order to establish that an 
item is domestic under the Buy American Act, as it currently is implemented, a firm 
must be able to show that its domestically produced item is made from domestic 
components that comprise over 50 percent of the total cost of all components — a dif- 
ficult task in today’s global market. Under the Trade Agreements Act test, the com- 
pany need only be able to establish that the item was "substantially transformed” 
from its components into its current form domestically. 

We also believe that the current domestic restrictions scattered throughout the 
U.S. Code, as well as in various authorization and appropriations acts, should be 
revisited to ensure that they reflecrt toda/s markets and today’s defense needs. Fur- 
ther consideration should be given to (^eating a comprehensive consolidated statu- 
tory provision containing those restrictions considered essential. 

TEST PROGRAMS 

FASA made great strides in establishing the framework for testing innovative 
concepts throi^n pilot programs to be conducted by the Administrator for Federal 
Procurement Policy. 'The requirement in FASA that the exereiae of this authority 
be delayed until the agenCT proposing to conduct the test has implemented full elec- 
tronic commerce — fiiUFACNET— unnecessarily impedes improvements in the acc]ui- 
sition process. As stated earlier, FACNET is an important pro^am that hew great 
merit on its own, and it should be implemented as soon as possible. Testing innova- 
tions is also important and should be pursued independents. 

We suggest that consideration be given to adding two additional test programs to 
the list already in FASA: first, a test of a more limited form of competition than 
the cnirrent standard of "full and open” competition to be used in the accpiisition of 
a continuing requirement where there is a successful incnimbent, and second, a test 
of evaluation criteria providing for a substantial advantage to satisfactorily perform- 
ing incumbents in order to recognize the importance oi longer-term supplier rela- 
tionships with firms that provide the Government with value for its expenditures. 
Similany, a disadvantage could be assessed against a poorly performing incumbent 
that is not actually defaulting on its contract obligations. These cxincepts could show 

{ iromise in addressing the dilemma faced by agenenes that would benefit from 
onger-term relationships with high quality, high value contrac:tors, but may be 
hampered from doing so under cjurrent rules. 

Finally, it may be appropriate to complement the use of simplified procedures 
under the SAT by testing an exemption of acquisitions conducted pursuant to those 
procedures from the formal protest process. Oiir experience is that there have been 
few sucxessful protests filed under the pre-FAoA small purchase procedures 
($25,000 or less). A pilot program limiting protests of such accpiisitions to those filed 
with the contracting agencies might facilitate a streamlined, commercial-like prcx*s8 
for the governments most routine acquisitions. After 3 or 4 years of experience we 
could conduct an assessment of whether, absent the possibility of bid protests, agen- 
cies complied with the applicable procurement statutes and regulations. 

SMALL BUSINESS 

We recommend that the Congress c»nsider reducing some of the current rules re- 
garding the participation of small business firms in the acquisition process. First, 
the Small Business Administration’s (SBA) Certificate of Competency (COC) author- 
ity, under which the SBA determines the responsibility of a small business, could 
be amended to exclude negotiated procurements in which the contracting officer 
evaluates a firm’s past performance as a part of the technical evaluation. Since 
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FASA requires an assessment of each comrating firm’s past performance during the 
selection process, we believe that the SBAn role in determining this. element of re- 
sponsibili^ as a part of its COC authority conflicts with the responsibility of con- 
tractu^ oflicers to make the jud^ents needed to select the best contractor. 

Similarly, we believe SBA’s (8Xa) program, under which the SBA enters into con- 
tracts with small and disadvantaged businesses for work to be performed for other 
Federal agencies, should be streamlined. Agencies that actually are receiving the 
performance should make the awards themselves without the need, in every in- 
stance, for the SBA to participate in the contracting process. 

Mr. Chairman, this concludes my prepared statement. I would be pleased to ad- 
dress any qpiestions you or the Members may have. 

Mr. Horn. Thank you. We will pursue some of those. You’ve 
made some very helpful suggestions. 

I’m ^ing to ask Chairman Clinger to open the questioning. 
Then, Representative Maloney will be next. 

Mr. Clinger. Thank you very much, Mr. Chairman. 

And this question would be addressed to either Dr. Kelman or 
Ms. Preston. I gather, having not had a chance to review the bill, 
that you are going to be recommending significant changes in liie 
core functions of the protest system in the legislation that you’re 
presenting. And I guess my question would be, nave you gotten any 
formal comments on the proposal from both GAO and GSBCA? It 
seems to me that we really ought to have some sense from both of 
those organizations — because what we have are two systems. And 
I think it would be helpful to the committee, at least, if you haven’t 
received those, if you could request that and submit it for the com- 
mittee’s consideration. 

Mr. Kelman. We will be pleased to submit that. We have begun 
that process. It’s not done yet. We’ll be pleased to submit that very 
promptly for the record. 

Mr. Clinger. Thank you. The only other comment I would have, 
we have alluded here to the fact that we passed very major com- 
prehensive procurement reform last year with the FASA, which 
was designed to streamline and certainly simplify the whole pro- 
curement system. 

And our objective then, I think as now, was to rid the system of 
some unique government provisions that didn’t exist elsewhere. 
And it represented a burden on government contractors who do 
business with the Federal Government. 

So the question is; Why at the time when we are engaged in an 
effort to begin to streamline and simplify the process by consider- 
ing repealing further requirements that are unique to the govern- 
ment procurement system — why, then — and this is perhaps putting 
you on the spot a bit, but why is the administration proposing to 
add, basically, a government imique requirement prohibiting the 
use of striker replacement? 

That s a very red flag kind of an issue, which is going to— may 
complicate our problem in dealing with this. And I would direct it 
to you, Dr. Kelman. 

Mr. Kelman. As you know, the administration has had a view 
for a long period of time on the effect of using permanent striker 
replacements in a climate of labor-management cooperation in the 
workplace and a feel that it’s not ^ood for the long-term competi- 
tiveness of the American economy, in terms of quality and produc- 
tivity and so forth to have those kinds of confrontational labor rela- 
tionships. 
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And similarly, the i^vemment as a buyer has a long-term inter- 
est in that kind of quality and productivity. I think that stands at 
the basis of the President’s jud^ent on this and the administra- 
tion’s judgment. 

We have been working as the procurement community in the 
context of that broad view. I’m not a labor-management expert, so 
I’m not an expert on the broad view. But within the context of that 
broad view of the negative impact of confrontational labor relations 
on quality and productivity, we have been working to make sure 
that the Executive order does not put any real significant burdens 
on the overwhelming majority of companies that have never and 
have no intention of hiring striker replacements. 

According to BNA, there were only 28 incidents all last year, all 
of 1994, where permanent replacement strikers were hired. It’s an 
infinitesimal proportion of what goes on in the workplace and what 
goes on in government contracting. 

And the overwhelming group of companies that do not and have 
no intention of hiring striker replacements wall be completely unaf- 
fected by Ais Executive order. So for 99.9999999 percent of Federal 
contractors, this Executive order will not have any effect on them. 

Mr. CuNGER. Well, I hope you’re right. But I do think that it 
seems to me to be a little schizophrenic. We’re going in a couple 
of different directions. We’re trjring to simplify on the one hand, but 
it seems to me that this compounds the problem to some extent, 
on the other hand. So I hope that your suggestion that it will have 
very minimal impact will, in fact, turn out to be correct. 

Mr. Chairman, with that, I would yield back the balance of my 
time. 

Mr. Horn. Thank you very much, Mr. Chairman. The committee 
will now go into recess for approximately 15 minutes to pt over 
to the floor, vote, and return. Representative Maloney will begin 
the questioning when we return. 

So bear with us. This is the Contract with America, and we vote 
till about 8 or 9 or 10 or midnight. 

[Recess.] 

Mr. Horn. The hearing will resume. 

I’ll now ask Representative Maloney, the ranking minority mem- 
ber on the subcommittee, to pursue the questioning for 5 minutes. 

Mrs. Maloney. Thank you very much, Mr. Chairman. 

I would like to ask Mr. Kelman, you mentioned in your testimony 
the very astonishing fact that 45 percent, almost half of all infor- 
mation and technology bids, end up in protest. 

Yet testimony we got earlier from the computer and communica- 
tions industry association asserts that the amount of protest litiga- 
tion is actually very small. And they indicate that less than 5 per- 
cent of all procurements are protested to either the GAO or the 
General Services administration. 

So there’s a huge discrepancy in the numbers that I’ve seen. And 
I would like to see this GAO report. Staff says they haven’t seen 
this report. Does this report that has been issued have the 45 per- 
cent number? 

Mr. Kelman. Let me have Mr. Murphy answer that question. 
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Mr. Murphy. Mrs. Maloney, that’s a report that has been pre- 
pared for the Senate Grovernmental Affairs Committee. It’s going to 
be released, as I understand it, tomorrow. 

Mrs. Maloney. So we cannot have access to that report until to- 
morrow; is that correct? 

Mr. Murphy. Yes, ma’am. 

Mrs. Maloney. But there is a huge difference between the num- 
bers used in the testimony — ^the number used in the unissued GAO 
report is 45 percent; the number in testimony that we will hear 
today from computer and communications industry is that only a 
small percentage point ends up in protest. 

Mr. Kelman. I think what we need to do, first of all, is to distin- 
guish between protests to the GAO and protests on information 
technology procurements to General Services Board of Contract ap- 
peals. 

The volume of litigation and the proportion of litigation going to 
GAO is very reasonable. It’s a small number of contract decisions 
that are protested. 

As we indicated earlier, we believe that system fairly balances, 
on the one hand, the legitimate functions that the protest system 
creates or serves, on the one hand, and the desire for a 
nonadversarial relationship between customers and suppliers and 
the need for innovation in the procurement system on the other. So 
we think GAO works well. 

The high number of protests is in this one specific forum, a spe- 
cially created forum for bid protests for information technology pro- 
curements. And anybody who reads the computer government trade 
press will see that almost any time there’s an article in 1 week’s 
issue about “Government Awards Big Contract” on something or 
other, in the next week’s issue, there's an article about that con- 
tract being protested. 

Protests, specifically in the information technology area in this 
one specific forum, have become a routine, everyday part of these 
large information technology procurements. 

Mrs. Maloney. Mr. Kelman, the bill we passed, FASA, provides 
for agency debriefings to reduce the number of protests; yet your 
draft bill has sweeping changes to the bid protest system in order 
to reduce the number of protests. Shouldn’t we wait and see how 
the debriefing process works from FASA, which hasn’t been com- 
pletely implemented, before we move forward with yet more sweep- 
ing changes to the bid protest system? 

Mr. Kelman. That’s a fair question. Let me try to answer it. We 
applaud the improvements in FASA on debriefing, and we are 
hopeful, at least, that they will have some effect on this volume of 
litigation. We support them. 

At the same time, I would like to make two observations. One 
is that the changes in FASA only reflect situations or problems 
leading to bid protests that are “the government’s fault,” that the 
government has debriefed badly or hasn’t given enough informa- 
tion. And certainly, sometimes, it is the government’s fault, and we 
do need to improve debriefings. 

However, there was nothing in FASA to address the abuse of the 
protest system by contractors who, for example, routinely when an 
incumbent contractor is denied award to recompete in the informa- 
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tion technolo^ area — those decisions are routinely almost all the 
time protestea by the incumbent contractor for one very simple rea- 
son — they can delay the award of the new contract, often at cost 
to the government, because the new contractor is coming in at a 
lower dollar than the old contractor; and meanwhile, they continue 
to get their revenues in while the protest is going on. 

liiere is nothing in FASA that has sort of a balanced scale. All 
of the efforts in FASA to improve or to get litigation down come 
from things that the government should do better. We think we 
need to change some of the incentives in the system that produce, 
particularly in the information technology area, abuse of the pro- 
test system on the contractor end. 

Mrs. Maloney. Yet in the expedited procedures that we put in 
the FASA bill, wouldn’t that or shouldn’t that lower the number of 
protests and the time that you have to wait and that type of thing? 

Mr. Kelman. No. Those only apply under 100,000. We’re talking 
about very large, multi hundred million dollar procurements. 

Mrs. Maloney. How many frivolous protests are filed each year? 
Do you have any number? 

Mr. Kelman. To some extent, obviously, frivolity is in the eyes 
of the beholder. I think the courts are, for good reason, very hesi- 
tant to say that a protest is so extremely unmeritorious that it’s 
frivolous. 

We do have language in the administration bill addressing award 
of costs on frivolous protests. I wouldn’t regard that as the major 
provision in the administration’s bill. I think it’s largely a state- 
ment of saying that when there are frivolous lawsuits, we want to 
come down hard against them, not that something that meets a 
legal standard of frivolousness happens all the time. 

1 think there are other features of the administration’s package 
of reform proposals on bid protests that we would regard as more 
central to getting down the excessive level of litigation. 

Mr. Horn. Thank you. Dr. Kelman. 

The gentleman from Virginia, Mr. Davis. 

Mr. Davis. Thank you. 

Dr. Kelman, let me just go along the lines Mrs. Maloney talked 
about. What percent of this 45 percent over $20 million that are 
being protested go on to a final decision? 

Mr. IteLMAN. I don’t have those numbers. We’ll have to see 
what’s in the , , , 

Mr. Davis. It has been my experience, a lot of times, thats the 
only way of getting meaningful discovery, is to file a protest, be- 
cause the debriefing process doesn’t always work as it should. 

Mr. IteLMAN. I think that happens sometimes. I wouldn’t say by 
any means that — certainly, it’s not, in my view, the only reason or 
even close to the only reason for filing protests. 

Mr. Davis. No, it’s not, but it has been my experience in the 
business that that happens with some regularity. It would be inter- 
esting to see what percent of that 45 percent go on to a final deci- 
sion. If you have any way of getting that in a real-time way, I 
would like to see that. 

Mr. Kelman. We’ll provide that information to the committee. I 
want to indicate that going to final decision isn’t the only measure 
of the degree of delay or problems that the system creates. 
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Mr. Davis. I understand that. But it gets at my question in 
terms of why these protests are filed, in some cases. With the dol- 
lars being scarcer sometimes for the government now to contract 
out in companies, you not only find the group going after the new 
procurement, but you have your legal group working on the protest 
even before the decision is made. 

Mr. Kelman. Sir, if I may say so, that’s exactly the kind of situa- 
tion that we feel abuses the process. You have the legal CTOup 
working on a protest even before the decision is made. That’s ex- 
actly the problem. 

Mr. Davis. You have to. You have to, because whether you win 
or whether you lose, you get hit with it. If you win, you get pro- 
tested, as well. You have to be prepared for that. 

Mr. Kelman. But again, that’s exactly the dysfunctional and ad- 
versarial problem we’re trjdng to deal with in that proposal. 

Mr. Davis. I agree. And I ^ess to follow up with another issue 
Mrs. Maloney raised — and this could be addressed to Mr. Murphy, 
I guess, as well. Chairman Clinger and other Members of the 
House and Senate worked tirelessly last year to enact FASA. 

But many of the items the administration is proposing retrace 
old ground that’s already covered. And we’re just beginning to im- 
plement FASA. We don’t really know how that’s going to work. So 
how do you consider legislating this proposal before we have had 
a chance to see FASA work? 

Mr. Kelman. Could I just make a brief comment on that? 

Mr. Davis. Sure. 

Mr. Kelman. Yes, the instructions that we in the procurement 
reinvention team and the administration got from the Vice Presi- 
dent were, “Be bold.” I don’t think I need to tell any person here 
that this is a bold time and a time of rethinking in this town. 

And in light of that moment and in light of the opening up and 
questioning of traditional ways of doing business that’s characteriz- 
ing the debate in our political system this year, we felt that it was 
appropriate to be bold. 

Mr. Davis. I’ve got one other question. Just looking in the draft, 
lemslation. Section 4001, the simplified acquisition threshold, it 
talks about “to revise the definition of simplified acquisition thresh- 
old to establish a $1 million threshold when an acquisition for serv- 
ices or construction is conducted as a total small business set- 
aside.” Can you tell me the thinking behind that? 

Mr. ^LMAN. Yes. Basically, the thinking behind that, sir, is that 
we believe there are lots of highly competitive small startup busi- 
nesses in the service area, many of them high tech businesses and 
so forth, that are of very good quality and that have, frankly, good 
prices. They often have a young workforce, low medical care costs, 
low overhead, low bureaucracy. 

But the complexity of doing a procurement using other than sim- 
plified procedures, a lot of times, agencies will choose— just to avoid 
that complexity, they will aggregate their service requirements into 
larger contracts. We’re trying to level the playing field and let an 
agency make a decision based not on how complex the procurement 
is, but on what makes sense in terms of who can satisfy the needs 
best and most cheaply. 
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Mr. Davis. I guess my question back would be, does that level 
the playing field, or does that tilt it when you put that $1 million 
threshold for small business? 

Mr. I^LMAN. We feel it levels it, because the current situation 
tilts it in the direction of aggregating requirements that then only 
large business can bid for. 

Mr. Davis. That’s interesting. Thank you. 

I yield back. 

Mr. Horn. The gentleman from New Hampshire, Mr. Bass. 

Mr. Bass. No questions, Mr. Chairman. 

Mr. Horn. Thank you very much. 

Let me pursue a few questions here. Mr. Murphy, you stated 
that consideration should be given to cutting the linkage in FASA 
between the implementation of the electronic commerce system and 
the threshold for the use of simplified procedures under the thresh- 
old. 

Since the link was established in order to encourage the agencies 
to have electronic commerce up and running as soon as possible, 
what suggestions do you have for encouraging the early implemen- 
tation of this system in the absence of the link? 

Mr. Murphy. Well, let me say, Mr. Chairman, that we strongly 
support oversight of the administration’s continuing effort to imple- 
ment FACNET. We have been reviewing the administration’s im- 
plementation for a number of months, and while we haven’t 
reached preliminary conclusions, it’s apparent to us the adminis- 
tration is committed to bringing FACNET fully online just as soon 
as it’s practical to do so. 

The challenge of doing that, though, can’t be overemphasized. We 
have been focusing a lot of our attention on the troublesome issue 
of ensuring adequate security. Other issues relate to the registra- 
tion of vendors, developing standards, creating a single face to the 
industiy, and, of course, the adequacy of resources devoted to the 
effort. 

There are a lot of tools available to the Congress to provide over- 
sight of the administration. This is one of them, having administra- 
tion officials appear before the subcommittee. \^at we are suggest- 
ing is that both of these goals are so important that the Congress 
should consider using other oversight mechanisms, such as hear- 
ings. 

Recently, the Congress has estimated that reforms of executive 
branch procedures would save a certain number of dollars. They 
have cut the budget of the agency that amount of dollars to moti- 
vate the agency to do it. There are a lot of tools available. We’re 
just suggesting that maybe the Congress should consider not using 
this one. 

Mr. Horn. Let me ask both Dr. Kelman and Ms. Preston, a lot 
of the contracts with which you’re familiar involve the use of pat- 
ented technology. 

What are your experiences with some firms that bid on contracts, 
and you find out later that they really don’t own the technology 
they’re planning to use to fulfill that contract? Other companies 
might well own it. What kind of problems have occurred? I would 
think defense has had more than its fair share of some of these. 
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Ms. Preston. Actually, that has not come up as an issue, in 
terms of acquisition reform. I know from past experience that there 
are often cases where a person bidding does not own the patent 
rights. And in that case, the Federal acquisition reflations pro- 
vide that they may bid and that the government will indemnify the 
patentholder if the government awards the contract to someone 
who does not own the patent rights. 

Mr. Horn. But the Department of Defense would know at the 
time of the bid that they did not own the rights to certain things 
they have said? 

Ms. Preston. Yes, sir. 

Mr. Horn. That is required to be filled out? 

Ms. Preston. Yes, sir. I believe that in every procurement, they 
would ask if there was a patented item that was being offered 
whether or not they owned the patent rights. Because they would 
have to know that in order to 

Mr. Horn. Or at least have access or are paying royalties, what- 
ever. I’m curious as to the degree to which that is known by the 
person that expects performance under the contract. 

Ms. Preston. I think it would be known to the contracting offi- 
cer. I’m not certain that it would be known to the ultimate user. 
But it just hasn’t come up as an issue in my time in the depart- 
ment. 

Mr. Horn. Let me ask you. Dr. Kelman, and again, Ms. Preston, 
the industry has indicated to us that the use of statutory and regu- 
latory certification in the government contracting process has cre- 
ated counterproductive administrative burdens on already expand- 
ing overhead rates and has increased nonvalue-added costs of goods 
and services purchased by the Federal Government. 

Chairman Clinger’s proposed legislation, which is H.R. 1038, at- 
tempts to deal with this issue with respect to the procurement in- 
tegrity provision. The industiy evidence shows that the problem 
stems primarily from administratively imposed certifications. Are 
you doing anything in the name of streamlining to rid the system 
of burdensome, nonvalue-added requirements? ^d if so, what? 

Mr. Kelman. Chairman Horn, as you know, first of all, the ad- 
ministration bill endorses the provision in Chairman Clinger’s bill 
that eliminates these nonvalue-added contractor and government 
certifications under procurement integrity that just seem to fly in 
the face of common sense. 

Somebody who’s going to be selling government secrets and get- 
ting money for it is hardly going to dib deterred by signing a state- 
ment saying, “I promise not to do this.” So we fully endorse the 
provision in Chairman Clinger’s bill on this. 

We asked the industry for information about nonvalue-added cer- 
tifications, many of which are in the defense FAR supplement, 
some of which are in the FAR. We asked them to provide us a list 
and to provide us some information. They just recently provided 
that to us. We are looking at it within the administration. 

As a matter of principle, we are strong supporters of keeping 
these kinds of certifications to a minimum and feel that frequently, 
they don’t add value to the procurement process. 

Mr. Horn. Thank you. 

Ms. Preston. 
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Ms. Preston. I would second what Dr. Kelman has said. We are 
advocating now a total rethinking and relooking at the certification 
provisions. Some of them were put in for the reason that you indi- 
cated. 

Sometimes, they were placed into the regulations to enable us to 
have a forum in which to charge an individual in a way that was 
easier than if they had not signed a certification. You can get them 
on a false statement a lot easier than you can sometimes on the 
underlying activity. 

But in any event, we are participating in the review, and we will 
do everything in our power to make sure that we minimize the 
number of certifications. 

Mr. Horn. Thank you. 

Representative Maloney, do you have a 

Mrs. Maloney. I would like to comment on and question Dr. 
Kelman on one of the suggested changes in the draft bifl to prohibit 
protests in procurement below the simplified acquisition threshold 
of 100,000. 

And as a matter of public policy, why shouldn’t a business which 
is wrongfully denied a Federal contract or who believes they could 
do it better and cheaper for the American taxpayer and govern- 
ment be able to protest, just because the contract is under 100,000? 
Why should we limit this possible ability to save taxpayers’ money? 

Mr. Kelman. Representative Maloney, the provision the adminis- 
tration has submitted on this is limited to contracts under 100,000 
that are conducted by electronic commerce, and that’s the key. 

With the electronic commerce system, we are going to be experi- 
encing, as we should be — we’re publicly broadcasting these procure- 
ments — tens and perhaps hundreds — literally hundreds of bids 
when the system gets up and running for individual items, com- 
pared to now typically getting three bids. 

What that does simply statistically is to increase 20, 30, fortyfold 
the exposure of the system to bid protests. Its’ our view that we 
need to have a balancing here. The expansion of electronic com- 
merce is in the interest of taxpayers because it will, by improving 
that competition, lower the price of what we buy. 

It’s also in the interest of the business community, because it will 
dramatically increase how easy it is for a small business to learn 
about government contracts. So it’s a win-win solution. We want to 
make it happen. 

If we increase the vulnerability of the system because of this dra- 
matically increased number of bids to bid protests, the streamlin- 
ing benefits of electronic commerce are going to be lost, and the 
system will not provide the kind of streamlining that we have 
promised the contracting people, that we have promised Congress. 
A lot of our numbers for reducing our procurement workforce are 
based on electronic commerce being rolled out and so forth. 

If we don’t get this, in our view, commonsensical tradeoff and 
balancing on the smaller procurements, only those done by elec- 
tronic commerce, it’s going to hurt our ability to have electronic 
commerce happen at all. 

Mrs. Maloney. Staff has just given me some numbers on the bid 
protest for ITs. It says that actually, there are very few and that 
the number is dropping, that there are 10,000 actions per year; of 
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that. 214 were protested last year; that’s down from 320 in 1992 
and 260 in 1993, with a 20 percent drop; 80 percent are resolved 
immediately, so staff says. 

And most of these are lack of communication and are fixed very 
qxiickly and that in 1994, only 40 procurements experienced real 
protest delay that was, by law now, 2 months. So, in effect, what 
they’re saying is that there were only 40 cases in which there was 
any delay, and it was based on a decision that there was a real rea- 
son of merit in the protest. I’m just 

Mr. Kelman. This probably isn’t the best forum to get into these 
detailed statistical discussions, but let me say a few things. One is, 
on this small number, 212 or whatever it is, keep in mind, the uni- 
verse of large information technology procurements over $25 mil- 
lion, which is what we’re talking about here, where most of the 
money is spent, is a very small universe. There aren’t that many 
procurements of that size. And a large fraction of them are pro- 
tested. 

It’s true there was a 1-year drop between this year and last year 
in the number of protests, and that’s a positive sign. I think that 
the questioning by Congressman Davis before indicated that it, un- 
fortunately, is simply not true to say that people only protest be- 
cause there’s some terrible abuse or because there’s a lack of com- 
munication or a lack of debriefing. 

As Representative Davis’s observation indicated, it is routinely 
the case in these information technology procurements that compa- 
nies bidding on a contract start working on a bid protest even be- 
fore the contract has been awarded, before they know what’s in the 
debriefing, before they know whether the government has been ar- 
bitral. 

'This is unfortunate, it’s tragic, because we have a whole number 
of the initiatives in the administration to work on improving part- 
nership between the government and industry. 'That’s a very, very 
importemt goal, to increase that partnership. 

'Hiis plamie of excess litigation is working against partnership. 
It is completely contrary to commercial prartice. If I’m Proctor & 
Gamble, and I’m looking to buy computers and IBM and Compaq 
bid on the job and I give the job to IBM, the idea that Compaq 
would take me to court because I made the award to IBM is totally 
unknown in the commercial world, yet we are forced in the public 
sector context to put up with this as a routine, everyday matter. 

And it’s wrong. And it hurts partnership. It hurts reinvention. 
And that’s why we think we need to do something to bring down 
that excessive level of litigation. 

Mrs. Maloney. I certainly a^ee with that statement. Yet, ac- 
cording to these numbers — and I look forward to the report — there 
were only 40 that were considered real protests that resulted in the 
delay. 

I’m deeply concerned about the provision in your draft bill which 
would permit offerer statements that they will not file a protest. I 
certainly recognize that your bill indicates that these statements 
will have absolutely no bearing on the selection process. 

But no matter what you say, I certainly believe — and I believe 
private industry would believe — that waiving their protest rights 
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are going to be a selection factor. Doesn’t this undermine at the 
very least the perception of fairness in our procurement system? 

Mr. Kelman. We may have already put in the provision — and if 
we haven’t put it in yet, our staff has been working literally around 
the clock trying to get our bill finalized. But we either have or plan 
to put in a provision to deal with that, I think, fair objection. 

And the provision would be something to the effect that these 
voluntary statements by industry would go to the general counsel’s 
office or someplace, such that the people making the contract 
award would not know about them at the time they made the con- 
tract award. So I tbink that’s a fair worry, and we are willing to 
address it in this provision. 

Mrs. Maloney. Thank you. 

Mr. Horn. Thank you very much. Representative Maloney. 

Let me follow up with one question along that line. What sort of 
alternatives are you looking at, in terms of trying to cut down any 
excessive bid protesting? Is it a loser pay solution? Is it a disbar- 
ment from a particular bid? If they appeal and lose 

Mr. Kelman. You’re being even more Draconian than we are, sir. 

Mr. Horn. Some of this stuff is utter nonsense, and there’s no 
reason you have to put up with it, when you see a pattern and 
practice, and they’re plain incompetent to bid to start with. 

So somebody has got to make those judgments in the long run. 
A court might. But there needs to either be an arbitration set up 
or some reasonable neutral party that has expertise in the area to 
make some sort of jud^ent. I’m iust sort of fishing for what’s 
going through your mind. I’m not holding you to it. 

Mr. Kelman. I xmderstand. The goal we’re trying to get to is 
something that resembles the existing system that’s working well 
at GAO, the existing system of looking at bid protests. We believe 
that system works well. 

To try to make the system be similar in GSBCA, there are a 
number of things we’re proposing. No. 1, we now have a situation 
where legal and expert witness costs on bid protests are allowable 
costs under government contracts. So if you do cost reimbursement 
work for the government, you can charge the government for your 
legal costs even if you have lost the case. 

To my knowledge — I’m not a lawyer — this is a unique provision 
in any judicial system in any forum anywhere in the world. In 
other words, we are paying contractors even when we win the case. 
No. 1. So we’re proposing 

Mr. Horn. In other words, we’re asking for it. 

Mr. Kelman. We are proposing eliminating that. We are also 
proposing — just very quickly; I don’t want to take too long. We’re 
basically proposing putting in statute a uniform standard of review 
and scope of review for all the protests for GAO, GSBCA, and the 
Federal courts that corresponds to the current standard and scope 
of review used in GAO. 

So we’re trying to put a similar standard in that already exists 
for GAO into statute and for the other protest forums. 

Mr. Horn. To bring legal clarity to the situation. I’m going to 
yield to the gentleman from South Carolina, Mr. Spratt. 
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Mr. Spratt. I can’t bring much legal clarity, since I was late ar- 
riving. I would like to welcome Mrs. Preston. We enjoyed our rela- 
tionship on the Armed Services Committee. 

Let me ask you if any of the procurement reform spending deal 
at all with program management. 

Ms. Preston. None of the provisions in last year’s bill did. But, 
in fact, in this year’s submission that we hope to make as part of 
the DOD authorization bill, we have a large number of provisions 
that deal with major systems acquisition. It’s not quite as regulated 
as some of the other areas, in terms of distinct regulation or legis- 
lation. 

Mr. Spratt. You remember the Packard Commission, of course. 
And there were recommendations there about incentive pay and 
flexibility of employment that would have permitted more innova- 
tion in personnel practices among procurement managers. And the 
Packard Commission, I think, felt constrained by the art of the pos- 
sible here in Congress. 

And what I’m suggesting is that it may be possible, since we now 
have civil service and procurement consolidated here in this com- 
mittee, to make some changes that weren’t possible in the past. 

Ms. PRESTON. Well, I can tell you that we are definitely strug- 
gling with metrics and how to establish performance-based meas- 
ures of success. For example, I will typically — going out to the De- 
fense Systems Management College, I will ask the new program 
managers out there, “How do you measure success on your pro- 
gram?’’ 

And virtually every one of them will say, “If I bring it in imder 
cost within schedule,” these sorts of things. And I say, “But how 
much control do you have over that?” And when you look at the ex- 
ternal environment, it turns out that you have very little control 
as a program manager over such things as your cost or your sched- 
ule or performance, because performance is going to be driven by 
the ability of the contractor to develop technology. 

Cost often is impacted by that, but it’s just as often impacted by 
Congress changing the budget or by the Comptroller having to 
come up with money to ftind some other necessary need and taking 
an across-the-board hit against all contracts, including the program 
managers’ program. 

So it’s difficult to find a good performance measure. And I’m not 
sure that we ever would. But I can certainly tell you that there is 
probably no one in the Pentagon I know today that doesn’t think 
that we need to change the personnel system. 

Mr. Spratt. Let me give you an idea, namely, that we would 
enact a dispensation for each of the militaiy departments to have 
one pilot program for program management for a major or some- 
what mejor— -I don’t know what the definition would be. It would 
be over a billion dollars, probably, acquisition program. 

And the concept for program management here would be that in 
each of these pilot programs, the department could hire both civil 
service and noncivil service personnel. It would effectively budget 
a sum of money for program management. And it would hire a very 
capable manager either from its own ranks in the civil service or 
going outside. 
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Frequently, this could be destructive. It could be too adversarial, 
on occasion. But vou can go to other competitors. You’ve got people 
who have worked on the bid procedure who are quite familiar with 
the system. You could hire them for program management. 

And this would require some portability of pension plans and 
flexible personnel practices. But basically, you would budget it, and 
then you would let a small group of people put together a budget 
team, go get the engineers they wanted, the cost accountants they 
wanted, the management types they wanted, and put together a 
complete memagement team to run that particular acquisition. 

It would be partly in the government, partly out of the govern- 
ment. Certainly, it would have a linkage to the program element. 
They would be linked into the service. But it’s Just a way to reach 
out and get better people, let them come in. Some would stay in 
the government. You might even introduce some to government 
procurement work through this route. Others would go on to some- 
thing else. 

Ms. Preston. I’m not aware that that has ever been tried, all of 
the components together. But as you’re aware, there have been a 
number of experiments with respect to China Lake, for example, 
where they went to the pay bands and various different pay scales 
and test programs that have been run over time. Ana we can’t 
seem to get past the pilot programs with respect to personnel 
changes. 

'There is no way to provide any reward to an individual in the 
system right now. You can promote people, at least civilians. You 
cannot promote them. You have to compete eveiy job. It is impos- 
sible, therefore, to reward anyone for good performance. The re- 
ward that they get is to get a job somewhere else, and you lose 
them if they want to get a grade increase. 

The other thing you mentioned, though, however, is something 
that in terms of picking your own management team, that we do 
have some ability to affect. And we will certainly look at that. 

Mr. Spratt. It’s largely within the civil service and the procure- 
ment types within your own department. So what I’m suggesting 
here is not to dismiss these people, but to broaden the scope of your 
possible recruitment, so that you could go out and get a few first- 
rate engineers, really bushy-tailed types who would be clever, ag- 
gressive program managers and good cost accountants. 

There have been government programs like Polaris program. 
They invented PERT cost analysis in the Polaris program. And you 
could use these programs as attractive opportunities to recruit peo- 
ple to come work on fairly exciting assignments. 

Ms. I^ESTON. We do, as you know, as part of the Defense Acqui- 
sition Workforce Improvement Act created an internship proCTam. 
And we are providing scholarships to people who are in school. The 
biggest impediment to getting anyone from industry to come into 
the Department of Defense right now are the procurement integrity 
statutes. 

And I can guarantee you that facing a 5-year ban if you’re a sen- 
ior official in contacting the Department is not something that will 
entice anyone to come in and share the benefit of their expertise. 
Until we can overcome that hurdle, we are unlikely to get anybody 
from the private sector to come into government unless theyre ei- 
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ther independently wealthy, don’t have to rely on their salary when 
they get out of tiie job, or are ready to retire. 

Mr. Spratt. The reason I raise it is that when we talk about pro- 
curement reform, we always talk about rules. And it seems to me 
the way to get good management is to get good people. And the 
rules are a guideline to them. But if you get good people, you’re 
going to have better management. That’s one lesson I learned from 
running small business is, you can put down all kinds of rules and 
regulations. 

If you’ve got bad people or — ^not “bad” people — ^if you have mid- 
level, mediocre people, you’re always working aroimd them or 
through them. So this is a way to expand the recruiting scope of 
the government, at least try a different route to program manage- 
ment. 

I know from talking to Mr. Packard that they would have liked 
to have been bolder, but they didn’t really think that what they 
proposed — ^they had to go back and get a precedent. They took 
China Lake, and they tried to model what they were proposing 
after China Lake. But they really saw a need for going much fur- 
ther than that. 

Mr. Horn. I agree with the gentleman. 

The gentleman from Pennsylvania, Mr. Fox. 

Mr. Fox. 'Thank you, Mr. Chairman. 

I would ask Dr. Kelman, if you would, currently, the procure- 
ment system is set up with authority for certain decisionmaking 

f daced at fairly senior levels and many layers of review for lower 
evel decisionmaking. 

It seems that it’s the administration view to reverse this by in- 
creasing the authority at lower levels, where possible, while at the 
same time decreasing layers of review within the procurement 
process. What effect do you think this might have on the procure- 
ment process? And is this just for streamlining sake, or do you 
think we’re really going to get some meaningful change that we all 
can embrace? 

Mr. Kelman. Congressman Fox, I think what we’re trying to do 
is learn from the experience of successful private corporations that 
have worked to reengineer themselves. And I once read in a book 
on business process reenmneering a story that came from the pri- 
vate sector that sounds a little bit like government, but it’s actually 
a private sector story of a document uiat had to go through four 
or five levels of review within the organization. 

And they did a little test to see did this add any value to the 
process. So they put the decision memo on the front, all of the sig- 
natories and then appended to it, 50 sheets of blank paper. Wen, 
the result was, it got all the sign-offs it needed. There wasn’t much 
value added at those different levels. 

^d anybody who has seen the in-box of a senior government of- 
ficial, just like a senior corporate official, knows it’s a pretty big in- 
box. And a lot of times, there’s not a lot of value added at those 
higher levels. So what we’re really trying to do is to learn from the 
successes and the models in private sector reengineering efforts 
that have said, “This is a sensible way of doing business.” 

Mr. Fox. I appreciate that. I have no further questions. 
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Mr. Hokn. I thank you, and I thank the panel. If there are any 
further questions, we’re going to have to submit them in writing. 
We just lost one of our witnesses from the second panel who had 
to catch an overseas flight. Please bear with us. 

[The information follows:] 

Follow-up Questions Answered by Steven Kelman, Administrator for 
Federal Procurement Poucy, Oppice op Management and Budgett 

COMPETTnVE RANGE 

Question. Mr. Kelman'a testimony indicates that contracting officers tend to in- 
clude oflerors in competitive ranges that have no chance to be awarded contracts, 
in order to avoid protests. Please produce any evidence you have to support this con- 
tention. 

Answer. I have been told that this is the case from countless contracting officers. 
To gather empirical data, however, I have asked the Treasury Department to re- 
search their last 15 contracts in excess of $10 million and to determine which, if 
any, were awarded to offerors that were not one of the three highest technically 
rated after initial evaluations. In only one instance was a contract awarded to other 
than one of the top three technically rated offers following initial evaluation. 

Also, a review of protest cases at the GSBCA shows that while there were several 
cases where an offeror was admitted back into the competitive range after lodging 
a successful protest, we found none since 1989 (with the exception of a settlement 
agreement) where the protester successfully challenged being left in the competitive 
range too long, thereby incurring additional, wasted expense. With that kind of legal 
precedent, it is logical to conclude that contracting oilicers would rather leave an 
offeror in the competitive range (safe from protests) than kick the offeror out and 
risk a protest. 

Question. Mr. Kelman’s testimony asserts that the practice of including inappro- 
priate offerors within competitive range “causes the government to expend extensive 
resources evaluating large numbers of proposals that may be marginal in quality.” 
Please quantify the amount of resources expended on these offerors, and how you 
determined the marginal quality of the offers. 

Answer. We believe that an evaluation of offers that have no realistic chance of 
award is a waste of resources. In order to obtain empirical information, in addition 
to the above question we have asked the Treasury Department to determine the av- 
erage time it takes to evaluate a proposal, and how many evaluators are involved. 
According to the Department, it takes four to live evaluators from one to six months 
depending on the complexity of the procurement to review each proposal. Therefore, 
assuming it takes four evaluators three months each (a conservative estimate) there 
is an entue person-year wasted on each offeror unrealistically left in the competitive 
range. 

TWO-PHASED SELECTION PROCEDURES 

Qiestion. Have two-phase selection procedures been used previously by any Fed- 
erw agency? If so, whim agencies have used this process, and is there any data indi- 
cating that this approach is more efllcient? 

Answer. No agency has used the two-phase selection procedures described in sec- 
tion 1014 and 1064 of the Administration’s l^slative proposal entitled the “Federal 
Acquisition Improvement Act of 1996.” The ^neral Services Administration (GSA) 
has, however, used a two-phase selection procedure that is similar to the process 
described in the Administration’s proposal. GSA developed the two-phase approach 
after using a single phase approach to contract for the design and construction of 
a building under one contract, commonly referred to as “desimi-build.” Industry was 
very critical of the single phase approach because of the high coat to contractors to 
compete. GSA found mat when such an approach was used, com^tition wm very 
limited. In response to industry concerns, GSA developed a two-pnase selection ap- 
proach which more closely parallels the approach used by state and local govern- 
ments and the private sector when awarding design build-contracts. 'The two-phase 
approach has produced an increase in competition for contracts and has addressed 
many of the concerns expressed by industry. GSA has, however, been constrained 
by current law in structuring the two-phase selection process and its approach has 
not been totally satisfactory to industry or to GSA. Tne Administration s promsal 
is a product of the experience of GSA, the Corps of Engineers and other Federal 
agencies, and represents a consensus of both Government and industry on the “best 
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practice’ or preferred approach to uae when acquiring the design and construction 
of a public building, facility or work under one contract. 

PROCUREMENT INTEGRITY 

Question. What is the Justice Department’s opinion on the legal consequences of 
eliminatin g th e certification requirements? 

Answer. The Justice Department has taken the position that the only legal con- 
sequence of eliminating the certification requirement for procurement integnty is 
that the individuals who had to certify previously would not need to certify in the 
future. 

SMALL BUSINESS SIMPLIFIED ACQUISITION THRESHOLD 

Question. Mr. Kelman testified that “burdensome procedures for competing indi- 
vidual requirements encourage agencies to aggregate their requirements into laimr 
task order contracts that may be more expensive to the government." Exactly what 
“burdensome procedures” are you referring to? 

Answer. Agencies report that it takes one year to 18 months to award a competi- 
tively negotiated contract due to the burdensome procedures that have been levied 
on the procurement system. Some of these burdensome procedures pertain to the 
CBD public notice requirements, the justification and approval requirements, the 
Truth in Negotiation Act requirements, debriefing requirements, protest rules, and 
any other procedures that could cause the centreing officer to oelay the contract 
award decision. Rather than compete their requirements on a contract-by-contract 
basis, agencies award long term task order contracts with broad ^atements of work 
and issue task orders for specific requirements. 

With the enactment of the Federal Acquisition Streamlining Act of 1994, several 
reforms were made to eUminate some of these burdensome procedures for procure- 
ments under $100,000. The Administration’s new procurement reform bill seeks to 
streamline and reduce burdensome procedures for procurements over $100,000. 

Question. How did you determine that these procedures were encoura^ng agen- 
cies to aggregate their requirements? 

Answer. Agencies have cited the burdens during the development of the Adminis- 
tration’s legislative proposals. Concerns have been expressed oy the small business 
community that agencies were bundling their requirements and awarding long term 
task or delivery type contracts, which reduced their contracting opportunities. Fur- 
ther, the “Section MO Panel” report cites concerns about the abuse of indefinite de- 
livery, indefinite quantity contracts for advisory and assistance services. 'Ihe con- 
cerns were based on findings in audit reports about the award and administration 
of these contracts. 

Question. What percentage of contracts are aggregated into large task order con- 
tracts because of “burdensome procedures?” 

Answer. We are unable to determine from information available in the Federal 
Procurement Data System (FPDS), the percentage of contracts that were aggregated 
into large task order contracts due to burdensome procedures. (The FPDS is the gov- 
ernment-wide data base of information on federal contracting.) However, based on 
FY 1994 FPDS data, agencies awarded about $25 billion in orders under indefinite 
delivery contracts and federal schedule contracts. ITiis represents about 15% of the 
contract actions over $25,000. 


EMPOWERMENT 

Question. Please quanti^' on an agency by agency basis, how much time would 
be saved by eliminating the levels of review you refer to in your testimony. Ques- 
tion. On an agency by agency basis, what layers of review would be eliminated? 

Answer. Given the various delegations each agency has put in place, it is very dif- 
ficult to determine which layers of review would be eliminated, much less how much 
time would be saved. As an example, however, we have asked the GSA to examine 
the effect the legislation would have on its delegations. A chart summarizing GSA’s 
finding is in attachment A. 

Question. How would the decisions of line officials be given greater deference be- 
fore the various protest bodies? 

Answer. Greater deference would be given by changing the standard and scope 
of Te^tiew for protests at all protest fora. The Administration’s proposal would pro- 
vide for a review of an i^nt^s decision on the agency record and provide for a 
termination that the decision is unlawful only if the disappointed bidder established 
substantial prejudice and either (i) that the decision was obtained in violation of 
procedures required by law or regulation, or (ii) that the decision was arbitrary or 
capricious. 
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BID PROTESTS 

Question. Our statistics indicate that the number of protests before the GSBCA 
has steadily declined over the last three years. For each of the last three years 
please inform us how many protests have been filed, how many were granted and 
now many were denied? 

Answer. Information regarding overall protest activity during the last three fiscal 
years is summarized in the table below. It is taken from data contained in the 
GSBCA’s annual reports on its activities. 


Tnul yMr 

1994 1993 1992 


No. of Protests Filed 179 2»7 347 

No. of Protests Disposed 180 295 329 

No. of Protests Granted (in stiole or part) 11 26 69 

Ho. of Protests Denied 28 43 55 

No. of Protests Dismissed 141 226 205 


You might note that according to data furnished to OFPP by the agencies, ap> 
proximately 28 percent of non-Wamer Amendment exempt FT procurements over 
$26 million awarded durij^ fiscal years 93 and 94 were protested to the GSBCA. 
This suggests that a significant percentage of the nvemment’s largest IT procure- 
ments continue to be subject to protest at the GSBCA. 

Question. For each of the last three years, list the amount of time the following 
categories of protests before the GSBCA have been delayed: 

a. denied/pre-award 

b. denied/award 

c. granted/pre-award 

d. granted/pst-award 

Answer. Agencies do not generally compile data in the manner envisioned by your 
question. However, it should be pointed out that while some protests may be settled 
or withdrawn in a matter of weeks, this does not necessarily mean that protests 
have little or no impact on a procurement. A quick sampling of recent GSBCA pro- 
tests that were either withdrawn or settled in the last 10 months indicates that the 
story does not always end with the settlement or withdrawal. Some examples of 
what was found are m attachment B for your information. 

Question. In 1994, for IT procurements over $25 million how much time did it 
take to award procurements from initiation? 

Answer. TTie data you seek is not available. 

ATTACHMENT A 


Approval Requirements for Use of Other Than Full and Open Competition (Civilian Agencies) 


Currant Justification Thresholds 

Cunont Approval Uvd 

Proposod Jedification Throsheid 
(Chrihon Agoncios ONLY) 

Pnposed ApptonI level 

Between t25.001-$100.000 . 
Between $100,001-91 mil- 
lion. 

Between $1 million-$10 mil- 
lion. 

Over $10 million 

Contracting Director 

Contracting Activity Com- 
petition Advocate*. 

Head of the Contracting 
Activity**. 

Senior Procurement 
Enecutiye***. 

. Under $500,000 

$500,000 or more but less 
than $10 million. 

$10 million or more but less 
then $50 million. 

$50 million or more 

None 

Contracting Activity Com- 
petition Advocate 

He^ of the Contracting Ac- 
tivity 

Senior Procurement Esecutiw 


* 1-3 Itnis (mnumunt chiii of eoa»ii«4) of mm mum I4t Coolodini Officor oail tho Contnrtioi Actwitr Compolilioo Advocito. 

^''•'^ppniumot^'s'towli (■oooiiooot cfiaio of coaiaiaad) of itvio* befwoao tka Coatradiai Officit aod tko ffoad of the Coatncliaf «e- 

***Approuniat 0 ly 7 tevds fli raniw (nisnsicin^flt chiin of cowmond) botwoon tho Contractiif Otficor ood tlio Hood of tho CoRtractwf Ac* 
tivitY. Add 15 d«y$ for raviows. ^ 

ADoos not nocosuriV ■■oaii tho {Mocaroatont (ood tmo wooU bo adoRdod bicouoo othor 0011)00 nsy bo fotiii on tt tho ooino tino 00 

tho josliticatiofl is boiig pracanod. . ^ ^ .ai- 41 . • s- 1 r__i _t mc*. 

AWHhifl GSA the rofionol odministrolort ore the hood of tho contractwi octwrty of eontroctmf offtm withii thoif OHieo 

the SoMce Commissioners end the Associate Administrator for Acqwisitioe Poley ate tho heads of cootrodtai admtios for Central Oftieo con- 
tractini oHicos. Tho Associoto Administrator for Acquisrtion Poliqr is tho Sonicr Prooifam^ vsm: rwwi 1 1 «« 1 

ADvrinf fY-94 GSA has 253 actions (12%) ooor $25,000 that won not compdod wdh a total vatoa d $62,005,000 (1.3%). 

ASinco GSA woeU moot tho porfomaoeo critorio for obtiiotiai won that 75 porcoirt of ds ewrtrod doflors ood imio thoa 95 porcort d 
its actions throogh compotitivo pra^sros s«*f tho Administration's proposal (sat 1052) jtstifications would contmue to bo pioparad bjr 
contracting officon but th <9 woold not haw to bo rowMMd by othor manaiemoRt laveb. 
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Based on Section 1061 of the Administration’s proposal 


MtnainttiOA/DtciMR 

Ciirant •ppnwii lf«tl 

Fmoaod M m Adotii* 
isfntiM’t PropoMl 

No. Liyifs EKiniRotod 

Tin* Snti* 

Oetefmination tg a- 

Agency head (in law) 

Head of contracting 

None (Based on GSA’s 

None (Based on GSA's 

elude * particular 
source from a con- 
tract action in 
order to establish 
or maintain an al- 
ternative source for 
supplies or services 
under 41 USC 
253(b)(1). 

GSA has delegated 
authority to the 
head of the con- 
tracting activity. 

activity. 

delegation of au- 
thority). 

delegation of au- 
thority) 

Determination that it 

Head of the erecutive 

Head of contracting 

3 or 4 (Typically the 

10 days (Based on 

is in the public in- 

agency (in law) Ad- 

activity (may not be 

Procurement Esecu- 

eliminating the 3 or 

terest to use proce- 
dures other than 
competitive proce- 
dures under 41 

USC 253(c)(7). 

ministrator of GSA 
(authority has not 
been redelegated). 

redelegated). 

live. General Coun- 
sel. Service Com- 
missioner, and 
Deputy Adminis- 
trator would review 
before Adminis- 
trator signs). 

4 levels of review) 

Various determinations 
and decisions re- 
fording the evalua- 
tion and award of 
contracts under 41 
USC 253b. 

Eiecutive agency and 
head of esecutive 
agency (in law) 

GSA has delegated 
authority to the 
contracting officer. 

Corrtracting Ofheer .... 

None (Based on GSA’s 
delegation of au- 
thority). 

None (Based on GSA’s 
delegation of au- 
thority) 

Determinations to es- 
tablish or enforce 
qualification re- 
quirements under 

41 USC 253c. 

Head of ermeutive 
agency or agency 
head (in law) G^ 
has delegated au- 
thority to heads of 
contracting activi- 
ties. 

Contracting Officer .... 

Approximately 5 
(Those in the chain 
of command be- 
tween the contract- 
ing officer and the 
head of the con- 
tracting activity). 

ID days (Based on 5 
lords of review) 

Waiver authority in 41 

Head of procuring ac- 

Head of contracting 

None (Based on GSA's 

None (Based on GSA’s 

USC 253c(c)(2). 

thrity after consid- 
ering competition 
advocates com- 
ments (in law) GSA 
has delegated au- 
thority to heads of 
contracting activi- 
ties. 

activity. 

delegation of au- 
thority). 

delegation of au- 
thority) 

Waiving the require- 
ment for submis- 
sion of cost or pric- 
ing data under 41 
USC 254a(b)(l)(B). 

Head of procuring ac- 
tivity without dele- 
gation (in law) GSA 
has delegated au- 
thority to heads of 
contracting activi- 
ties. 

Contracting Officer .... 

Approximately 5 
(Those in the chain 
of command be- 
tween the contract- 
ing officer and the 
head of the con- 
tracting activity). 

10 days (Based on 5 
levels of review) 

Determination for 
price reduction for 
defective cost or 
pricing data under 

41 USC 

254a(b)(l)(B). 

Head of the erecutive 
agency (in law) 

GSA has delegated 
authority to con- 
tracting officer. 

Contracting Officer .... 

None (Based on GSA's 
delegation of au- 
thority). 

None (Based on GSA’s 
delegation ol au- 
thority) 


‘Dm not MCMMiily ntu tkt tinSranit tn cmductiiii tht procanitiH woiU be eelenM bectust otha ictiMS aey be loini oa 
Which tht dtttminitiofi/dtCBWii is btiiig pmctsstd. 

AVftthii 6SA tht n|itntl tdmiRStritors trt tht httif «f thi esitfietrrrc tctwHjr tor c«rtrtctn| officas withit tht rt|iM. It Ctutral Offict 
tht Stfvict CtnnasioMn and tht Attoettlt MwMistnttf for AcqtisitMi Poiicr trt tht httds of contracting ictivitits tor Conlrtl OHiot con- 
treding oHictt. 
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ATTACHMENT B 

RECENT SETTLEMENTS AND WITHDRAWALS OF GSBCA PROTESTS 

&me allege that GSBCA protesta have little impaxrt because matters raised are 
quickly resolved. A quick sampling of recent GSBCA protests that were either with- 
drawn or settled in the last 10 months or so was undertaken to And out from the 
agencies if the “story always ends” with the settlement or with^awal. Here are 
some examples of what was found; 

• As the result of a protest to a $150 million maintenance contract, one agen- 
signed an extension with the incumbent at a cost considerably hi^er uian 

that which would have been paid if a contract was entered into with we award- 
ee. If the protest had proceeded the full 64 calendar dws, the interim contract 
would have cost the agency 4 million dollars in excess of the awardee’s proposal. 
The protester and the awardee were able to agree on sharing the contrart. Al- 
thoujdr reluctant to go along with this arrangement, the agen^ did not object 
because of the enormous coats that would have ensued, even if it prevailed in 
its protest. 

• In a protest of a procurement for an automated system to warn more quick- 
ly of life-threatening weather conditions such as tornadoes and (lash floods, the 
board ruled that even a showing that lives could be saved was insufficient to 
successfully overcome a suspension. Although the agency believed that it could 
successfully defend against the protest, it entered into a settlement with the 
protester under which it agreed to pay the protester $65,000 to withdraw the 
protest so that it could proceed with the procurement. 

• One agency found itself facing ongoing protest activity on a contract for sup- 
port services and disruption to the mission of its various program oflices as the 
result Arst of a protest by an incumbent to a new awara and then a protest 
by the awardee to the extension of the current contract while corrective action 
was being taken in response to the original protest. A settlement was reached 
where the original protester became a subcontractor on the awardee’s contract 
and will receive about half of the work. Although the agency believes the costs 
of the settlement are reasonable, the originally awarded contract would have 
been less costly. The settlement, however, enabled the a^en^ to continue its 
mission without further and Inevitable interruption and litigation. 

• One protester withdrew its protest on a $500 million multiple award con- 
tract for personal computers after reaching a settlement with the awardee. The 
awardee indicated that it had incurred approximately $125,000 in legal costs 
associated with its intervening in the protest on behalf of the government and 
undertaking settlement negotiations with the protester. The prospect of having 
to incur as much as $600,000 in legal costs alone if the protest went its luO 
course motivated the awardee to enter into a settlement. The awardee also en- 
tered into a settlement with a second protester who had intervened on behtdf 
of the original protester. Legal costs to the awardee associated with the second 
protester were nearly $100,000. Although the overall delay was not excessive, 
little value was gained by the government for the cost it was forced to incur 
in having to devote four attorneys full time to a protest which was settled with- 
out any effect on the original award decision but was well into discovery by the 
time the settlements occurred. 

• As a result of a protest by four disappointed offerors (including the incum- 
bent provider) challenging a $230 million systems and support contract, one 
agency settled the case by agreeing to document more fully its original best 
value analysis and review other aspects of the procurement. After considering 
the offerors’ written comments and ideas proposed at an offeror forum, the 
agency decided to move forward on the basis of new price proposals. This course 
of action was protested by four offerors (including the incumbent provider), but 
those protests were later withdrawn. Next, two offerors (one of whom was the 
incumbent provider) challenged the agency’s subsequent decision to reinstate 
the original award. These protests were denied by the board, who found no im- 
propriety in proceeding with the award to the initially-selected contractor. Fi- 
nally, one protester (the incumbent provider) appealed the board’s decision to 
the Court of Appeals for the Federal Circuit, where the case is now in the brief- 
ing stage. More than seven months have elapsed from the Aling of the first pro- 
test to the board’s decision denying the last of the follow-on protests, during 
which time the agency was denied the beneAt of more efficient, less costly tech- 
nology and was forced to incur $7 million in system maintenance costs to shore 
up the incumbent provideFs aging installed systems. 
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• As a result of a preaward protest, one agency entered into a settlement 
agreement that extenoed the dates for the protester to conduct a live teat dem- 
onstration (LTD) of its proposed integrated system by approximately 2 months. 
Coupled with delays attributable to two earlier proterts, contract award has 
been delayed by 6-8 months. The anncy noted that technology and government 
standards have changed considerably during the interim period. Alter incurring 
the delay of extending the time for conductmg the LTD, the agency determined 
that the protester’s proposal did not meet t^hnical mandate^ recpiirements, 
and excluded the protester from the competitive range — an action that was not 
protested. 

• One agency settled a preaward protest challenging exclusion from the com- 
petitive range on a procurement for mission support data services in order to 
avoid delay and the time and expense of litigation. Up to the point of the settle- 
ment, the delay in awarding the contract has created the need to extend 3 other 
contracts by formal justifications and approvals for limited competition. Nego- 
tiating the time extensions was time consuming and the lack of competition has 
probably caused the government to pay more money for the services during the 
3—4 month delay. 

• Rather than delay a procurement by defending a protest, one a(»ncy settled 
a matter by readmitting a protester into the competitive range al^ough there 
was real doubt as to whether the protester stood a reasonable chance of receiv- 
ing an award. 

• A protester withdrew its protest alter an agency terminated an award and 
awarded the contract to the protester and another vendor. The customer and 
program manager were not satisfied with the protester and other vendor's per- 
formance under the reawarded contract. 

Mr. Horn. Will panel 2 come forward; Mr. Turner, Mr. Custer, 
Mr. Schweizer, and Mr. Guerreri. 

[Witnesses sworn.] 

Mr. Horn. Thank you very much. The three witnesses affirmed 
it. You may be seated. 

We will start with Mr. Turner of Computing Devices, Inc., speak- 
ing on behalf of the Acquisition Reform Working Group, otherwise 
known as “ARWG,” should those initials be used. Or is there a 
short — ^“ARWG” or whatever? 

Mr. Turner. How about “the group”? 

Mr. Horn. “The group.” OK. It’s all yours, Mr. Turner. 

STATEMENT OF RON TURNER, COMPUTING DEVICES, INC„ 

FOR THE ACQUISITION REFORM WORKING GROUP; JOHN C. 

CUSTER, MASON & HANGAR, MASON-SHAS, INC., FOR ARWG; 

AND CARL GUERRERL ELECTRONIC WARFARE ASSOCIA’TES, 

FOR ARWG 

Mr. Turner. Thank you, Mr. Chairman, ladies and gentlemen, 
.^d good afternoon. Thank you for the invitation to testify on addi- 
tional measures that will further streamline our government’s pro- 
curement system. 

Today, I am pleased to testify, as was indicated, on behalf of nine 
associations, which let’s refer to as “the group,” in the interest of 
5 minutes. These organizations are listed at the end of my state- 
ment. Together, we represent tens of thousands of individuals and 
companies, a large number of which are small businesses. 

_We are pleased that this committee is interested in pursuing ad- 
ditional legislation, since your chairman. Representative Clir^er, 
was the principal advocate of acquisition reform in the last Con- 

f ress. These efforts culminated in the successful passage, as you 
now, of the Federal Acquisition Streamlining Act of 1994. 

The principal objective of FASA is to strike a more equitable bal- 
ance between the multitude of government unique policy require- 
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ments imposed on Federal procurements and the need to lower the 
Federal Grovemment’s cost of doing business. 

Acquisition reform is an issue of central importance to the 
Congress’s goal of achieving a more efficient government and get- 
ting more from the bucket dollar. To that end, the group firmly be- 
lieves that further legislation is necessary to fully effect the fun- 
damental reforms needed to ensure tJie efficient and effective con- 
duct of Federal Government contracting. The ^oup recommends 
that these remaining key issues be addressed in the 104th Con- 
gress. 

The group’s recommendations encompass several broad cat- 
egories. The first is additional streamlining and simplification 
measures, to include certification elimination, elimination of non- 
standard clauses, streamlining of contract close-outs, and simplified 
solicitation. 

For example, action is needed to eliminate the hundreds of statu- 
tory and regulatory certification requirements, most of which are 
not really necessary to ensure the lowest price for quality products. 
Certifications generally are a way of providing government con- 
tracting personnel with a comfort factor or a double check on infor- 
mation that is otherwise available, but they lay contractors open to 
severe statutory penalties for inadvertent misstatements. 

Second item, global and international measures. In this area, 
we’re proposing several changes that will enhance the acquisition 
process. A prime example is the elimination of the recoupment of 
nonrecurring costs. In the highly competitive global marketplace, 
recoupment . caiL_often mean_a 20 to 30- percent competitive dis- 
advantage for U.S. companies. ’With such a disadvantage, U.S. com- 
panies can lose sales opportunities which result in losses of jobs for 
U.S. citizens, less U.S. defense capability, and a higher cost to U.S. 
taxpayers for defense products. 

No. 3, additional commercial item procurement measures. The 
Congress enacted many significant commercial product reforms in 
FASA. A few important issues remain. 'There are two additional 
areas we believe should be addressed in additional acquisition re- 
form measures. 

First, a comprehensive list of statutory exemptions for commer- 
cial prime contracts. We believe that no government unique terms 
and conditions should apply to the purchase of commercial prod- 
ucts. When the government acts as a player in a larger commercial 
marketplace, it enjoys already the same protection as other buyers 
and needs no unique protection. 

Competition ensures that the prices and terms are fair and rea- 
sonable and that product quality meets the contractual require- 
ments. Statutes of greatest importance to commercial industry that 
were not clearly exempted last year include laws related to rights 
in technical data and Truth in Negotiation Act. 

And the other item is the elimination of postaward audits for 
commercial product procurements. We believe the government can 
audit price reasonableness prior to reaching an agreement on the 
price of a commercial product. We want to make clear, however, 
that if a company commits fraud, the government should and will 
have full rights to impose the penalties under current commercial 
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commerce law. Fraud simply cannot be tolerated in any market- 
place. 

Attached to my written statement is a list of the individual items 
which fall into these broad categories. A copy of the complete group 
package has been submitted to the committee for inclusion in the 
record. 

And once again, I would like to thank you, Mr. Chairman, for in- 
cluding industry and comments on this important subject. Thank 
you very much. 

[The prepared statement of Mr. Turner follows:] 

Prepahed Statement of Ron Tuhneh, Computing Devices, Inc. 

Good afternoon, Mr. Chairman. My name is Ron Turner and I am President of 
Computing Devices, International. Headquartered in Minneapolis, Minnesota, Com- 
puting Devices is a leader in signal processing, digital image manipulation, 
rugradized subsystems for harsh environments and real-time software ^sterns. Its 
products and services are an integral part of systems for avionics, communications, 
intelligence, surveillance and other defense and aerospace applications. 

Thank you for the invitation to testify on additional measures that will further 
streamline our government’s procurement system. Today, I am pleased to testily on 
behalf of nine associations which have formed the “Acquisition Reform Working 
Group” (ARWG). These organizations are listed at the end of my statement. To- 
gether, we represent tens of thousands of companies and individuals, the over- 
whelming majority of which are small inisinesses, majority and minority-owned 
businesses, companies which do business with the Department of Defense only, with 
the civilian agencies only, and with both. We also have members of all sizes who 
refuse to do business with any federal agency, in part because of the very acquisi- 
tion laws which are the focus of today’s hearing. 

We are pleased that this Committee is interested in pursuing additional legisla- 
tion since your Chairman, Representative Clinger, was tne principal advocate of ac- 
quisition reform in the last Congress. Those efforts culminated in the successful pas- 
sage of the Federal Acquisition Streamlining Act of 1994 (FASA). 

backgkound 

FASA is the result of a four-year bipartisan effort (beginning with the Section 800 
panel review of Defense Department acquisition laws) to streamline and reform the 
existing costly and complex Federal procurement process. It represents the most 
comprehensive government-wide acquisition reform effort in over a decade. The 
principal objective of FASA is to strike a more equitable balance between the mul- 
titude of givemment-unique policy requirements imposed on Federal procurements 
and the need to lower the Federal Government’s cost of doing business. The Act ac- 
complishes this objective by making it easier for the government to acquire commer- 
cial goods and services and to use commercial practices; by streamlining the rules 
and reflations for high-volume, low-value Federal procurements; and by improving 
access hy small business to Government contracting opportunities. The Act also cre- 
ated, in most cases, a uniform government-wide acquisition policy. 

The government sMnds approximately $200 billion a year on the procurement of 
goods and services. This volume of expenditures evokes an understandable concern 
about ensuring that the interests of the taxpayer are protected. This, in turn, has 
led to redundant controls, certifications, etc., which unnecessarily complicate the 
j^cess, and also increase the cost of roods and services which the government buys. 
The result is a system overloaded with controls to guard against “Traud, waste and 
abuse”— controls which shortchange the taxpayers because of the higher prices 
caused by non-value added costs. The workforce is so challenged just to cope with 
the proUferation of regulations and procedures that there is little time or incentive 
to be innovative or to exercise judgement and there is little or no individual account- 
ability. Indeed, under the current system where judgements are routinely second- 
guessed and challeng^ and often result in riiarges of criminal conduct, few respon- 
sible contractiM oflicials are willing to exercise flexibility at the risk of shortening 
their careers. This must be changed. 

Other acquisition requirements enacted over the years such as second-sourcing 
and spare parts break-out resulted from an effort to inject a measure of competition 
into a market that is essentially a monopsony. 
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Two comprehensive reviews — ^the Acquisition Law Advisory Panel on StreamlininA 
and Codifying Defense Acquisition Law (the so-called Section 800 panel review) an^ 
more recently, the National Performance Review — ^have documented the need to 
streamline procurement procedures to increase access and competition in Federtd 
procurement, and save the government money. The studies also indicated that cur- 
rent trends must be reversed as the first step to instituting a cultural diange in 
the acquisition workforce. 

Both studies concluded that the procurement system has evolved into a complex 
maze of laws and regulations that makes the process too cumbersome and fails to 
provide sufficient incentives for suppliers to deliver mality products and services at 
reasonable prices, or to allow government personnel to exercise prudent discretion 
and good business judgement. Furthermore, the studies showea that the current 
system discourages companies — especially commercial companies — from wanting to 
do business with the government. 

As we moved towa^ addressing the barriers to a streamlined process, however, 
we remained cognizant of the reasons — i.e., concerns over fraud, waste and abuse — 
that created these barriers in the first place. FASA seeks to address the barriers 
to streamlined, efficient purchasing and, at the same time, remains sensitive to 
those concerns. 


FEDERAL ACQUISITION STREAMLININC ACT OF 1994 

With the passage of the Federal Acquisition Streamlining Act of 1994, Congress 
took a si^ficant st^ toward reforming the way in which the government procures 
goods and services. The Act addresses a wide range of issues and concerns relative 
to the essential public-private relationship and establishes a framework for new, 
more productive business relationships. 

In particular, critical improvements were made in areas related to commercial 
item procurements, the Truth in Negotiations Act (TINA) requirements for cost and 
pricing data and the simplified acquisition threshold. 

• Commercial items. Facilitating the procurement of commercial products and 
services is peihaps the single most important issue to be addressed in actmisi- 
tion reform. It is, therefore, a major focus of FASA and is addressed in Title 

vin. 

This section is based on the premise that the forces of the commercial market- 
place can be relied upon as much by the government as they are by all of us 
when we spend our money — to ensure that product quality meets our require- 
ments and that the prices and terms are fair and reasonable. The Act estab- 
lishes a specific preference for procurements of commercial items. It also ex- 
empts such procurements from a number of statutory requirements, including 
several that currently are “flowed-down’ to subcontrai^rs. 

• Truth in Negotiations Act (TINA). Current TINA requirements result in 
some of the more onerous burdens on industry due to the anoount of financial 
information that a contractor is required to submit to the government. 

Revisions to TINA are covered m Title I of FASA. The Act permanently in- 
creases the threshold, government-wide, to $500,000 (achusted for inflation), 
below which certified cost or pricing data is not required. It also creates an ex- 
ception for certain commercial item procurements. 

• Simplified Acquisition Threshold (SAT). Title IV of FASA raises the SAT 
threshold from $25,000 to $100,000 for agency use of simplified contracting pro- 
cedures. Such procurements would be exempt from a number of statutory re- 
quirements. This simplified process is also available to contractors for sub- 
contract purchases under $100,000. 

IMPLEMEVTATION 

It should be noted that in 1994 all parties a^ed that the real test of FASA 
would be in the implementing regulations. ARWG would like to commend the (^v- 
enunent Reform and Oversight Committee for taking an active role in the oversight 
of the implementation process. Acquisition reform is at a very critical point, and we 
certaiijy nope the Committee will continue carefully monitoring the regulatory proc- 
ess. Otherwise, all of the potential gains that FASA represents could be lost. 

The (Council of Defense and Space Industry Associations (CODSIA) has expressed 

S ’eat concern with the quality of the draft regulations to date and will provide the 
ommittee with detailed comments on the implementing regulations as they are 
published. ARWG, too, believes that the draft implementing regulations fall short 
of the congressional intent to streamline the process. Indeed, as we move through 
the implementation phase, it may be necessary to consider additional legislation to 
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clarify congressional resolve in a number of areas. These proposals, tf necewary , will 
be developed once the Administration concludes its regulatoiy drafting this spring. 

FUTURE LEGISLATION 
ARWG KEY ISSUES 

Acquisition reform is an issue of central importance to the Congress’s wial of 
achieving a more efficient government and getting more from the bu^et muars. 
The igree to which the government is able to acquire better quality ana less cortly 
sources of raiods and services (e.g. by removing costly non-value added require- 
ments) deafly will be a benefit to the American taxpayer and a step toward greater 
efliciendes in the government buying process. 

To that end, the Acquisition Reform Working Group firmly believes that further 
legislation is necessary to fiilly effect the fundamental reforms nee^d to ensure the 
efficient and effective conduct of Federal Government contracting. ARWG rec- 
ommends that these remaining key issues be addressed in the 104th Congress. 

The ARWG recommendations encompass four broad catemries; 

(1) Additional streamlining and simplification measures. These include: 

• certification elimination, 

• elimination of non-standard clauses 

• contract close-out streamlining 

• simplified solicitation 

Each of tnese issues applies across the entire range of mvernment procurement 
actions. While an “average* contract generally doesn't get the attention that a major 
weapons system does, the added cost on eacn individual contract in terms of extra 
paperwork, cost-of-money and inefficiency totals up annually to many millions of 
dollars in taxpayer money. For example, legislative action is needed to provide suffi- 
cient monies to streamline contract closeout without having to shift funds from cur- 
rent programs and also to prohibit non-value added paperwork and oversight steps; 
this would enable government buyers and contractors to concentrate their energies 
on the goods and services that have not yet been delivered. 

Legislative action is also needed to eliminate the hundreds of statutory and regu- 
latory contractor/offeror certification requirements, most of which are not really nec- 
essary to ensure the lowest price for a miality product. Certifications generally are 
a way of providing contracting personnel with a “comfort factor,” or a double-check 
on information that is otherwise available but they subject contractors to severe 
statutory penalties for inadvertent misstatements. 

(2) Global and international related measures. In this area, we are proposing leg- 
islative changes that will improve smd enhance the acquisition process. An example 
is the elimination of recoupment of non-recurring cost. In the highly competitive 
global marketplace, recoupment often can mean a 20-30 percent competitive dis- 
advantage to U.S. companies. With such a disadvantage, U.S. companies can lose 
sales opportunities which results in a loss of U.S. jobs, less U.S. defense capability 
and, wiUi reduced volume due to the loss of sales, a higher cost to U.S. taxpayers 
for defense products. 

(3) Additional commercial items procurement measures. The Congress enacted 
many significant commercial product reforms in FASA. A few important issues, 
however, remain — issues that, despite last year’s reforms, may continue to keep 
commercial companies from selUng to the government. There are two additions 
areas we believe should be addressed in additional {^uisition reform measures: 

• A comprehensive list of statutory exemptions for commercial prime con- 
tracts, including TINA. 

The benefits gained W purchasing a commercial product are greatly reduced 
with the introduction of only a few government-unique terms and conditions. A 
commercial item purchased by the government cannot, as a practical matter, be 
treated difierently than items sold to commercial customers. Therefore, to ac- 
commodate the government-unique terms and conditions, new systems must be 
established, causing increases in costs and delayed schedules — and the company 
becomes less competitive as a result. Piecemeal commercial products reform 
simply will not reap the cost savings and efficiencies the government needs in 
this critical bud^t environment. Statutes of greatest importance to commercial 
industry that were not clearly exempted last year include laws relating to 
RiAts in Technical Data and the Truth in Negotiations Act. 

We believe that no government-unique terms and conditions should apply to 
purchases of commercial products. When the government acts as a player in a 
larger commercial marketplace, it etyoys the same protection as otVier buyers 
and needs no unique protection. Competition ensures that the prices and terms 
are fair and reasonable, and that product quality meets contract requirements. 
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Also, I would like to emphasize the need for statutory relief rather than sim- 
ple waiver authority for the executive branch. We have found that where waiver 
authority has been available to the Defense Department, for example, the de- 
partment has been reluctant to use it, particularly when the procuring activity 
is required to elevate approval to the Agency Head or above. It can take years 
to secure waiver authority. 

• Elimination of post-award audits for commercial product procurements. 
FASA, on commercial contracts, gnnta post-award audits for two years after 
award of a commercial contract. We believe that a competitive price for a com- 
mercial item can be established by market research techniques, surveys and the 
like. When this information is not available, the vendor can support the price 
of the commercial item through other objective evidence, such as customer or- 
ders and invoices and purchasing agreements with other custonoers. We believe 
the TOvermnent, therefore, can audit price reasonableness information prior to 
reaching an agreement on the price of a commercial product. We want to make 
clear, however, that if a company commits fraud, the government ^ould, and 
will, have lull rights to impose the penalties under current conunercial com- 
merce law. Fraud simply cannot be tolerated in any marketplace. 

(4) Small business and other items. ARWG supports programs that encouraTC and 
assist small businesses (including small disaavantaged and women-owned busi- 
nesses) to obtain a ‘Yair share” of lederal procurement opportunities. FASA included 
many significant benefits and protections for small businesses in federal contracting. 
ARWG believes that more can be done by making permanent the Defense Depart- 
ment’s pilot mentor protege program and extending it to all government agencies; 
expanding the Defense Department’s comprehensive subcontracting test program 
and providing clearer authority to civilian agencies for their own subrontracting pro- 
grams. 

ARWG also believes that attention should be given to addressing the informa- 
tion technology acquisition process. In addition, lemslation should be enacted 
that authorizes sales by the Defense Department ot low value plant equipment 
to incumbent contractors. 

Attached is the list of the individual items which fall into these broad categories. 
A copy of the complete ARWG package has been submitted to the Subcommittee for 
inclusion in the record. Also, copies have been provided to all the offices of the Com- 
mittee Members. ARWG recognizes that this package does not encompass all of the 
many issues that industry is interested in pursuing. Indeed, there are several coali- 
tions working on additional lemslative proposals. 

Now is the time to enact additional acquisition reform initiatives that will bring 
us one step closer to the streamlining goals we all share. 

CUNGER/SPENCE PROPOSAL 

Turning to the bill recently introduced by Chairman Bill Clinger and Chairman 
Floyd Spence (House National Security Corrunittee), ARWG applauds this proposal 
which encompasses revisions to the numerous procurement integrity statutes and 
the repeal of recoupment charges in the Arms Export Control Act. 

ARWG’s associations and member companies have fully supported initiatives both 
within the government and industry to enhance the ethical and efficient functioning 
of the acquisition process. Over the years, however, too many overlapping statutes 
have been enacted, aimed at preventing the same kinds of abuse but with different 
restrictions. The Clinger/Spence proposal is based on an initiative developed duritm 
the Bush Administration and adopted by the National Performance Review. It 
would further promote understandable government-wide standards that are not only 
rigorous, but readily understood and enforceable. Replacing the existing patchwork 
of complex, overlapping rules with a simpler, less burdensome structure is long 
overdue. 

ARWG also commends the Committee’s efforts to repeal the section of the Arms 
Export Control Act requiring a recoupment charge on govemment-to-p)vemment 
sales of major U.S. defense equipment. This requirement raises the price of our de- 
fense products in a competitive international marketplace, results in a loss of s^es 
and uis. jobs and accelerates the loss of industrial capability which may be vital 
to national defense. 

The Pentagon, through regulations, had extended the recoupment policy to m- 
clude major defense equipment (MDE) sold commercially, all other defense e^ip- 
ment and spare parts and civil items which were directly derived from military 
products and technology. This regulatory extension of recoupment was terminated 
by the Bush Administration. Repeal of the statutory requirement in the Arms Ex- 
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port Control Act is a key ARWG reconunendation and we are pleased that the 
Clinger/Spence bill proposes to repeal this statutory requirement as weU. 

As you and the rail Committee proceed with your deliberations on the Clinger/ 
Spence bill, we would like to assure you of our desire to cooperate with you and 
assist you in any way possible, 

ADMINISTTRATION PROPOSAL 

Last Friday, ARWG received a brieiing by the Administration on its own follow- 
on legislation. In as much as we are stiff analyzing their proposal, it is difficult for 
us to wei^ in with specific comments at this time. Having said that, we would be 
pleased to provide comment to the Committee once we have completed our review 
of the proposal. 

We understand, however, that the Administration has expressed an interest in 
pursuing proposals that would eliminate the jurisdiction of the federal district 
courts to adjudicate protests. Last year, ARWG opposed this type of proposal, and 
it is unlikely that this sentiment will change. We encourage this Committee to look 
very carefiiliy at the issue before altering a judicial system that, to date, has worked 
very well for all parties involved. 


CONCLUSION 

Again, the Acquisition Reform Working Group would like to thank the Sub- - 
committ^ for this opportunity to testify. We recognize that it would be easy to rest 
on last year's laurels — especially since this Committee did yeoman’s work. More, 
however, remains to be done in order to promote an acquisition system that can 
move the government smd industry into the 21st Century. 

We appreciate the willingness of the Subcommittee and Committee Members to 
reach out to industry in developing acquisition streamlining measures. We look for- 
ward to continuing this dialogue. 


1995 ARWC AGENDA 

1. Contract Close-Out Streamlining 

2. Simplified Solicitation 

3. Certification Elimination 

4. International Competitiveness 

6. Additional Coimnercia] Item Waivers 

6. Amend Post-Award Audit 

7. Elimination of Non-Standard Clauses 

8. Domestic Source Restrictions 

9. Waiver of Ethics Provisions .. 

10. Information Technology Review 

11. Increased Small Business Opportunities 

12. Sale of Government Property 

ACQUISITION REFORM WORKING GROUP 

Aerospace Industries Association; American Defense Preparedness Association; 
American Elertronics Association; Contract Services Association; Electronic Indus- 
tries Association; National Security Industrial Association; Professional Services 
Council; Shipbuilders Council of America; U.S. Chamber of Commerce 

[Note. — Due to high publication costs, the 1995 Agenda of the 
Acquisition Reform Working Group can be found in subcommittee 
files.] 

Mr. Horn. Thank you, Mr. Turner. We appreciate your coming 
down from Minneapolis and getting out of the cold for a while. 

Mr. Turner. Thank you for inviting me. 

Mr. Horn. Next is Mr. John Custer, who is the chairman of the 
board of Mason & Hangar, Silas-Mason Co. from Lexington, KY. 
And you represent the Acquisition Reform Working Group. Mr. 
Custer. 

Mr. Custer. Mr. Chairman, members of the committee, I’m hon- 
ored to have the opportunity to appear before you today. 

Mason & Hangar, Silas-Mason is a diversified technical oper- 
ations management, logistics, security and environmental services 
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company founded 168 years ago. We’re headquartered in Lexing- 
ton, KY. We employ 5,500 peoine under technical and services con- 
tracts in 9 States and Puerto Rico. 

I also serve on the board of directors of the Contract Services As- 
sociation of America, and my company is a long-standing member 
of the American Defense Preparedness Association. Both of these 
associations are active members of ARWG, the multi-association co- 
alition on behalf of whom I’m appearing today. 

My role is to discuss just a couple of acquisition reform issues of 
particular importance to the services industry. Others on this panel 
will talk about acquisition reform as related to commercial prod- 
ucts, major systems, EUid small business. 

Let me start by addressing the issue in a fairly broad perspec- 
tive. It is time for the Confess to make a strong and unequivocal 
statement of support for private sector performance of government 
services. The record documents clearly that the outsourcing of gov- 
ernment services saves money and often improves the quality of 
services. 

We know, as well, that growing jobs in the private sector is the 
key to our Nation’s economic well-being. As such, a course of 
gressive outsourcingserves the interests of the ^rovernment and its 
citizen taxpayers. Tlie National Performance Review tacitly ac- 
knowledged this reality when it recommended that the Department 
of Defense outsource its noncore activities. 

Moreover, it’s our imderstanding that the administration will be 
proposing in its defense authorization package statements of policy 
and specific steps that are geared to reach that goal. 

We applaud these efforts but believe that they must go further 
and be directed to a govemmentwide rather than DOD-specific 
basis. 

As well, Congressman John Duncan has introduced legislation 
that would effectively require that the Federal Government be 
more aggressive in its use of outsourcing. We hope this committee 
will take the lead in that area. 

The impact of an aggressive outsourcing initiative would be sig- 
nificant. The Wall Street Journal has reported that the government 
saves an average of 25 percent per contract. Additionally, 0MB es- 
timates that Aere are as many as 500,000 Federal positions that 
could be contracted out. 

0MB and others also indicate that for each Federal position con- 
verted to contract, the government saves an estimated $10,000. 
Thus, it is easy to see now an ag^essive outsourcing initiative 
could result in cost savings in the buTions of dollars annually. 

Moreover, private performance of government services brings 
with it flexibility, technology, and innovations typically not seen 
within the government. Furthermore, we must ensure that all bar- 
riers to outsourcing are removed. Indeed, barriers to outsourcing 
are barriers to efficient management, since they deny government 
managers the freedom and, in some cases, the incentives to con- 
sider alternative means of providing a service. 

For instance, we must recognize that the continuing requirement 
that decisions to contract existing functions be supported first by 
extensive public/private cost comparison, is simply not an effective 
means of making informed management decisions. 
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The reality is that the government simply does not have the type 
of accounting system that enables an accurate accounting of gov- 
ernment’s full costs. That reality, combined with our belief^that the 
marketplace and competition are the keys to efficiency and innova- 
tion, causes us to question the wisdom of requiring costly and time- 
consuming studies. 

However, we also recognize it’s also unlikely that the require- 
ments for cost comparisons will be repealed any time in the near 
future. Thus, in order to make the process work better and cost 
less, we strongly recommend at the very least Congress do two 
things; 

First, Congress should authorize the creation of an independent, 
high-level panel perhaps based at a major American graduate 
school of business to study the cost comparison process as it now 
exists and make recommendations as to how that process can be 
made more effective. 

Our goal is to develop a methodology for cost comparisons which 
is simpler, more streamlined, and less costly, but which also in- 
cludes a set of factors that can be used to account for those items 
existing systems do not include. If we’re going to continue to utilize 
cost comparisons, then we should ensure that they are fair and ac- 
curate. 

Second, Congress should require that when a cost comparison 
study is initiated, it is completed in a timely manner, no more than 
12 months for a single function, 24 months for a multiple function 
study, and that it is not interrupted either through congressional 
intervention or for other reasons. 

This would further streamline the process, reduce costs, and 
serve as an incentive to government managers to utilize the man- 
agement and performance options available to them. 

On another front, ARWG is also proposing that Congress deal 
with the issue of contract close-out lag time, one of the most vexing 
problems facing government contractors. \^en a contractor com- 
pletes performance on a contract for the government, the final pay- 
ments due the contractor are withheld by the government until the 
government can audit the contractor’s billings and negotiate final 
payment rates. 

Very often, this process can take as many as 7 or 8 years. At 
CSA, we had one member company that waited 12 years for final 
payment. This is intolerable. It would never be allowed to occur in 
the private sector and should not be allowed in the public sector. 

Last year, the House did include language in a version of FASA 
I designed to deal with the problem. The language was, however, 
dropped by the conference committee. This year, MIWG is support- 
ing for the record a new proposal and ask for your support of it. 

Mr. Chairman, as you are well aware, the American people are 
looking to Congress to do something truly significant about the 
Federal budget. In addition, public opinion polls continue to show 
that real government reform, the real reinvention of government, 
ranks very high on the list of the public’s priorities. 

I want to thank you for your time. I would be happy to answer 
any questions. 

[The prepared statement of Mr. Custer follows:] 
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Prepakbd Statement op John C. Custter, Mason a Hangar, Mason-Silas, Inc., 

FOR AHWG 

Mr. Chairman, members of the committee, I am honored to have the opportunity 
to appear before voo today. My name ia John Custer and I am the C h airman of the 
Board of Mamn & Hanger^Silas Mason Co., a diversified technical operations, man- 
agement, logistics, security and environmental services con^ny founded 168 years 
a^. We are headquartered in Lexin^n, Ky. and employ 6600 people under tech- 
mcal and services contracts for NASA, DoE, the Army and Navy, in nine states and 
Puerto Rico. In 1994, our total volume of business was approximately $400 million. 

I am also on Uie Board of Directors of the Contract Services Association of Amer- 
ica and my company ia also a long-standing member of the American Defense Pre- 
paredness Association. Both of these associations are active members of the Acquisi- 
tion Reform Working Group, known as ARW(^ the multi-association coalition on 
whose behalf I am appearing here today. ARWG has played an integral role in the 
acquisition reform arena, both with the Congress and the Administration. We com- 
mend UuB Committee for its leadership on the passage of the Federal Acquisition 
Streamlining Act of 1994, known as FASA I, and for your recognition of the need 
for additional acquisition reform legislation this year. 

My role here today is to discuss with you a couple of acquisition reform issues 
of particular importance to the services industry. Others on this or other panels will 
discuss acquisition reform from the perspective of the commercial products, major 
systems and small business sectors. 

However, I do want to stress that among ARWG’s most unique features are its 
breadth and diversity and the degree of unanimity that exists within the coalition 
on the need for continued vigilance in the acquisition reform arena. Thus, I would 
encourage the committee to consider all of ARWG's recommendations as a package 
of reforms that are necessary if our collective goal of major cultural and procedural 
reform, which in turn will lead to signiiicant budgetanr savings, is to be achieved. 

Let me start by addressing the issue from a fairiy broad perspective. It is time 
for the Congress to make a strong and unequivocal statement of support for private 
sector performance of government services. Driven Iw severe budmtary pressures, 
cities, counties and states across the nation are rapidly turning to the private sector 
to provide services of every conceivable kind, recognizing as they do that the 
outsourcing of government services saves money and often improves the quality of 
services. 

These governments have also recognized that there are scares of functions per- 
formed ky the government that government simply doesn’t need to perform, that the 
private sector could provide. And since we know that growing jobs in the private 
sector is the key to our nation’s economic well being, it only follows that a course 
of aggressive outsourcing serves the interests of the government and its citizen tax- 
payers. 

I was pleased to note that the National Performance Review tacitly acknowledged 
this reality when it recommended that the Department of Defense outsource its non- 
core activities. Moreover, it is our understanding that the Administration will be 
proposing in its Defense Authorization package, statements of policy and specific 
steps that are geared to reach that wal. 

We applaud those eflbrts but beueve they must to farther and be directed on a 
government-wide, rather than DoD specific basis. This committee can and should 
take the lead in this area. After all, the impact of an aggressive outsourcing initia- 
tive would be significant. As the Wall Street Journal reported, various government 
studies agree that the government saves an average of 25% per contract. 

Additionally, 0MB estimates that there are as many as 500,000 federal positions 
that could be contracted out. Studies at OMB and elsewhere indicate that for each 
federal position converted to contract the government saves an estimated $10,000. 
'Iluis, it is easy to see how an aggressive outsourcing initiative could result in cost 
savings into the billions of dollars annually. 

We also applaud the administration’s proposal to repeal several DoD-specific stat- 
utes which previously have served as barriers to outsourcing, and urge your support 
for those proposfds. A^in, however, we must remove all barriers to outsourcing gov- 
emmentwide. 

Indeed, barriers to outsourcing are barriers to efficient management, since they 
deny pivemment mana^rs the freedom, and in some cases, the incentive^ to con- 
sider alternative means of providing a service. Therefore, the degree to which those 
barriers can be removed will have a real effect on the cost and quality of those serv- 

To make that statement of policy a reality, however, there are several specific bar- 
riers to efficient management and/or outsourcing that we recommend be addressed 
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in FASA H. For instance, we must recognize that the continued requirement that 
decisions to contract existing functions be supported flint by extensive public/private 
cost comparisons is simply not yieiding the kmd of data necessary for truly informed 
deciaion-ixifiking. 

liie reality is that the requisite accounting system that would enable a truly eiccu- 
rate accounting of government’s full costs, one that includes all overhead, capital, 
direct and indirect costs of the type contractors must account for, simply does not 
exist in the government. 

That reality combined with our belief that the marketplace and competition are 
the keys to eiHcienjy and innovation, causes us to question the wisdom of requiring 
what can be a costly and time consumii^ comparative study process in advance of 
awarding a contract for an existing function. 

However, we also recognize that it is unlikely that the requirements for cost com- 
parisons will be repealed anytime in the near future. Thus, in order to make the 
process work better and cost less, we strongly recommend that the Congress do two 
things: 

First, Congress should authorize the creation of an independent, high level 
panel, perhaps based at a major American graduate school of business, to study 
the cost comparison process as it now exists, particularly under 0MB Circular 
A-76, and make recommendations as to how that process can be made more ef- 
fective. Our goal here is not to create new, complex Iwers of stu^ require- 
ments. Indeed, since the r^isite accounting systems do not exist in govern- 
ment, there is no use in trying to invent them now. 

Rather, our goal is to aevmop a methodology for cost comparisons which is 
simpler, more streamlined and less costly, but which also includes a set of fac- 
tors that can be used to account for those items existing systems do not include. 
If we are going to continue to utilize cost comparisons, tnen we should ensure 
that they are fair and accurate and that their execution is not overly time con- 
suming and costly. 

Secon^ Congress should reouire that when a cost comparison study is initi- 
ated, it is completed in a timely manner — ^no more than 12 months for a single 
function and 24 months for a multiple function study — and that it is not inter- 
rupted, either through Congressional intervention or for other reasons. This 
would replace the current 24/48 months statute and will thus further stream- 
line the process, reduce costa and, frankly, serve as an incentive to government 
managers to utilize the management and performance options available to 
them. 

In addition, ARWG is also proposing that Congress deal with the issue of contract 
close-out lag time, one of the most vexing problems facing mveroment contractors. 
When a contractor completes performance on a contract for the government, the 
final payments due the contractor are withheld by the government until the gpjvem- 
ment can audit the contractor's billings and negotiate final payment rates. T^i- 
cally, this process takes four or five years and, very often as many as seven or eijit 
years. At CSA, we even have one member company that waited 12 years for its final 
pa3rment— not because there was any dispute over the funds; but Mcause the gov- 
ernment just didn't get around to oompletmg the audit. 

This is intolerable. It would never be allowed to occur in the private sector and 
should not be allowed in the public sector. Last year, the House did include lan- 
guage in its version of FASA I designed to deal with this problem. That langpiage 
was, however, dropped in conference committee. This year, ARWG has submitted for 
the record a new proposal that would require the timely negotiation of provisional 
payments as soon as performance under a contract is complete. The proposal would 
also place under the Prompt Payment Act, those payments due the contractor after 
all final negotiations and audits are complete. 

As a company executive I can tell you that for me, and many of my colleagues. 
Congress’s willingptess and ability to deal with Oils issue will be as important as 
anything else you do in the services arena. 

Mr. Chairman, I commend to the committee the lull text of ARWG’s recommenda- 
tions, which has been submitted for the record, and wUl close with one final 
thought. 

We are in an era where there appears to be more commitment and more willing- 
ness than ever before to do something truly significant about the federal budget, m 
addition, to the surprise of some, public opinion polls continue to show that real gjv- 
ernment reform, the real reinvention of government, ranks very high on the list of 
th^ubliifs priorities. 

Tms polit^l reality gives us a rare opportunity to pursue significant change in 
both areas. This committee can substantially aid that effort by moving aggresnvely 
forward on the issue of outsourcing and clearing away any impediments that might 
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exist. Our collective ability to take additional steps to further reform the acquisition 
process will result in substantial budgetary savinn and, in turn, lead to other eili- 
ciencies. In the simplest of terms, we cannot afford to stand pat. 

Thank you for your time. I would be happy to answer any questions you mi^t 
have. 

Mr. Horn. We thank you for your time. Mr. Custer, you certainly 
get a resounding bell from me when you talk about late payments 
from any government. I ran into that when I returned to the State 
of California and headed an institution there where they weren’t 
paying their bills. But we put a Comptroller on 30-day notice of 
every single bill he hasn’t paid over 30 days and we cleaned it up 
pretty rapidly. But I think we definitely want to get to that in 
round two. 

Our last speaker on this panel, since Mr. Schweizer had to leave 
for an overseas trip, I regret to say, is Mr. Carl Guerreri, president/ 
CEO of Electronic Warfare Associates, and also representing the 
Acquisition Reform Working Group. 

Mr. Guerreri. 

Mr. Guerreri. Thank you, Mr. Chairman and distinguished 
members of the subcommittee. I would like to ask for a correction 
of a factual error in my written testimony on page 4. There’s a 
number, $113,000. It should read “$113.” 

I’m chairman and CEO of EWA. We’re a small business 18 years 
old, primarily DOD-based, 80 percent; 20 percent commercial. And 
we’re trying to diversify. So we’re very interested in the acquisition 
reform problems here, because we’re highly involved in acquisi- 
tions. 

Acquisition reform isn’t easy. It requires great effort, and it real- 
ly has to go forward. So we applaud your efforts in this behalf. 
Today, I want to try and give you small business’s view. And at the 
end. I’ll make some very specific suggestions. 

I think the whole thing goes to the issue of culture. We have to 
try and change the culture of the acquisition process. The 1994 
FASA started momentum in that direction. 

I think we have to capitalize on that momentum. And Congress 
can do a great deal toward that end by demonstrating aggressive 
leadership. We have to force the bureaucracy to turn law into prac- 
tice. Industry large and small supports these efforts. 

The issues I’m going to discuss today fall into three broad cat- 
egories. 'Those categories are reducing the regulatory strangulation 
of small business and large businesses; contract streamlining and 
contract close-out streamlining; and the encouragement of small 
business development. 

With regard to regulatory stranmlation, there are so many rules 
that we have to comply with, and a lot of them don’t mean any- 
thing. I would like to give one specific example of what happened 
to us. In an effort to mversify, we thought we would start a con- 
tract manufacturing facility to build boards, circuit boards. 

We built a facility, about 12,000 square feet with our own money. 
It was specifically designed to do DOD work. We started doing a 
lot of proposals. It would take a year to go from proposal to award. 
Half of the proposals would be canceled before they were awarded. 
'Then, if you were awarded something, you had all kinds of audits 
and regulations to put up with. 
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We finally p)t out of tihe business. The straw that broke the cam- 
el’s back was that we received $136,000 contract to produce some 
cable assemblies. All of a sudden, my plant manager got a call 1 
day. “Hi. We’re the government. We’re here to help you. We’re 
going to send down four auditors and inspectors, and we’re going 
to spend a week at your plant just to make sure you conform with 
our regulations.” 

We had to almost close down senior management to take care of 
them. That was the last government job we did. We turned that 
plant into a commercial plant. We became ISO-9000 registered. 
And I want to tell you, we’re making a profit and producing good 
products right now; and we don’t do a bit of government work. We 
would like to. We can’t afford to. 

It’s a problem for other companies. And one of the problems we 
have and they have because of regulations, we cannot do govern- 
ment work on the same plant floor that we produce militaiy prod- 
ucts for. So we chose commercial products. We need to change that, 
because there’s a lot of good capability there that the government 
isn’t taking the advantage of. 

Certainly, in June 1994 when they eliminated 30,000 mil specs, 
that helped. 

The compounding of regulations — typically when Congress passes 
a law, OFPP puts a regulation in effect, but then it doesn’t end 
there. The service will put their own interpretation into the regula- 
tion, a sidocommand will put another interpretation, and then the 
local command will do it. 

By the time you’re done, small business doesn’t have any idea 
what the heck they're dealing with. We have to change that. I 
think we need to eliminate agency supplements. 

Contract streamlining and close-out — ^I’m hurrying because we 
have 5 minutes — gaps in contracting for small business are a big 
problem. We have incrementally funded projects. We got through 
the first part, and all of a sudden, the funding is there, but the pa- 
perwork for phase 2 hasn’t made it through. 

I have a choice. I have to either lay on people, or I have to find 
them another job, or I have to eat the cost. A lot of times, you can’t 
do that. You wind up laying people off. It destroys the team. 

Slow payments. It’s terrible, especially as it affects small busi- 
ness and delays in contract close-outs. I think that the solution to 
slow payments is to require contracting officers to use what’s there. 
'They can award precontract costs. They don’t want to do it because 
thw have to report to a commander as to why they did. 

Congress should help by maybe requiring them to do it in the 
case of small businesses, unless they can show why it shouldn’t 
happen. 

In terms of slow payments. I’ll just give a couple of quick exam- 
ples. Right now, we have cases where it takes 150 days for an in- 
voice to go through because of the route that the contracting officer 
says we have to use to submit our invoices. In terms of contract 
close-out, it takes forever. 

Right now, EWA is owed $186,000 by the U.S. Government from 
1986. We’re owed $696,000 from 1988. And these are contracts 
where the audits have been complete, the government agrees they 
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owe us the money, but they haven’t gotten around to doing it. And 
this takes up about 20 percent of my line of credit. 

I have to pay for that. It’s hurting cash -flow. It’s decreasing my 
profit. It’s basically really tough for a small business. 

I’ve made a series of recommendations in my written submission, 
nine of them which if implemented, will reduce the impact on small 
business. 'Thank you very much. 

[The prepared statement of Mr. Guerreri follows:] 


Prepared Statement op Carl Guerrehl Electronic Warfare Associates, for 

WRWG 

Thank you Mr. Chairman and distinguished members of the Subcommittee. My 
name is Carl Guerreri and I am President and Chief Executive Oflicer of Electronic 
Warfare Associates, Incorporated, also known as EWA. EWA is eighteen years old 
and we em^oy approximately three hundred people. We provide products and serv- 
ices to the Department of Defense and commercial customers. About eighty percent 
of our business is with the Department of Defense and the rest is commerciuly ori- 
ented. We are continually working to diversify our business base due to the decreas- 
ing defense budget. Therefore, I am personally interested in savings that can be 
gamed from acquisition reform. 

I know reform of the acquisition process is not easy and will take a great effort 
on everyone’s part; however, it is important and it must move forward. I applaud 
you for your efforts in that regard and the American Electronics Association as part 
of the Acquisition Reform Working Group looks forward to working with you and 
your Committee on future efforts to streamline the acquisition system. 

Today, I would like to give you a small business’ view of what true acquisition 
reform ^ould be. It is important to recognize that some of what I have to say has 
to do with the “culture” or mindset of those involved in the acquisition process. Mo- 
mentum has been created from Congress’ excellent work and passage of the Federal 
Acquisition Streamlining Act of 1994 (FASA). Congress should use this momentum 
along with the current regulatory reform efforts underway to change this “culture”. 
A continued demonstration of aggressive leadership will be required if the spirit of 
acquisition reform, as well as FASA is to be properly implemented from law and 
into practice. 

Industry remains committed to seekii^ opportunities for increasing awards to 
small ana historically underutilized businesses. As such, we have worked closely 
with Congress in support of programs such as the DoD Section 1207 Program, the 
Mentor-Pfotege Pro^am, and tne Comprehensive Subcontracting Plan Test Pro- 
gram. This long-range industry commitment is evident upon review of the member- 
shro roster of the Association Members of the Actmisition Reform Working Group 
(ARWG) whiA includes not only large firms, but mousands of small and medium- 
sized businesses. While progress has been made to date, there are actions, sonie of 
which Congress has already taken, which can redefine the acquisition system in a 
way that will result in an increasing role for small businesses. These artions gen- 
ertdly relate to three broad areas. The first is reducing the regulatory stranglehold 
on small businesses, the second is contract closeout and streamlining, and the third 
is related to programs which encourage the development of small businesses. 


regulatory strangulation 

The ^vemment acquisition process and associated regulations have literally driv- 
en EWA’s manufacturing operation out of government business. Five years ago, we 
wanted to diversify by entering into the business of supplying the Department of 
Defense (DoD) wi& electronic products. We built, with our own money, a facility 
^cifically designed to produce electronic subassemblies to DoD specifications for 
DoD applications. Once tne facility was completed, we began bidding on government 
contracts. We found the process stifling. It took forever to amass the detail nec- 
essary for audits and it took an inordinate amount of time for the proposals to 1» 
evaluated. During the stretched out period, a number of solicitations were cancelled, 
some while we were in the process of preparing the bid package. In addition, we 
were struggling with trying to get our “Quality Assurance F*rogram” approved by 
DoD. It seemed that we were forever being bogged down by regulations, policy or 
bureaucracy. , . , , 

The straw that broke the camel’s badi, the single item which caused us to get 
out of the DoD manufacturing business, occurred after we were awarded a $136,000 
contract and were told the government was sending four auditors and inspectors to 
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our manufacturing facility and that they would be on-site for approxiniately one 
week to ensure that we complied with all military specifications and stradards. We 
couldn’t afford the time or the money needed to provide the information thw re- 
quested. When that happened, we made the decision not to do any more miutaty 
work in our manufacturing plant and instead pursue commercial type_ assemblv. 
DoD’s recently-released process action team report on overei^t and review clearly 
recognizes &€! non-value added burden of much of the historic DoD on-site over- 
si^t. My concern is how many of the recommendations will be implemented. 

Another obstacle to doing business with DoD are the current rules that n^e it 
almost impossible for a manufacturing facility to produce both military and civilian 
products on the same factory floor without having to worry about violating federal 
regulations, statutes and/or accounting rules. We have not seen the new commercial 
products regulations from the PASA reflation to be able to comment on the sub- 
stance and hopefol inmiuvements that would be realized from the legislation. If the 
new &aft TruDr In Nepitiations Act regulations are any indication of the pending 
Commercial Products regulations, we should not get our hopes up as to Die elimi- 
nation of barriers that prevent companies from manufacturing both military and 
commerdal products on the same production floor. These regulations would enable 
companies, especially small ones, ba limit their operating costs by having less gov- 
ernment unique oversight requirements and be able to simultaneously produce both 
military and commercial promicts, such as, microelectronics. 

We made the transition to a commercial facility and we now have a factop’ that 
is producing substantial amounts of electronic products at a profit. We decided to 
become an lSO-9000 registered facility so we could deal in the international mar- 
ketplace. In July 1993 we were notified that we met all the international standards 
for 1^0-9000 registration and were officially registered. We find it much easier to 
produce high quw^ goods at a com^titive price for the commercial market. 

During 1994, DoD made two significant regulatory moves on their own to enhance 
their access to commercial technologies and processes. Last February, then Under 
Secretary of Defense for Acquisition and Technology, John Duetch, moved to imple- 
ment the ISO-9000 Commercial Quality Standards. In June 1994, then Deputy Sec- 
retary of Defense Perry aimounced the elimination of over 30,000 Military Spei^ca- 
tions that should streamline the process. Again, however, the cultural change is the 
impediment to implementing this commercial quality process. Prom this experience, 
I suggest that your subcommittee embrace this TOar’s ARWG package recommenda- 
tions to further increase the government’s ability to buy conunercial products on 
commercial terms. PASA created a new system for commercial product acquisitions 
and waived a number of statutes that were identified as barriers to the commercial 
marketplace. The statute, however, did not remove many of the significant barriers 
at the prime contract level. While greater flexibility was provided for subcontracts, 
much was left to the regulation writers — and we may need future legislation de- 
pending on the extent to which the Administration twes advantage of the PASA 
flexibility. 

Another problem for small businesses is the compounding of regulation upon regu- 
lation. For example, Congress will pass a law which will result m the development 
of a new acquisition regulation or acquisition policy by the Office of Federal Procure- 
ment Policy. After this is done, each service or agency develops a rule or regulation 
which is their interpretation of the federal poliw. Their subordinate commands do 
the same. 'These agency supplements to the FAR enable the contracting officers to 
impose unime agency requirements which the private sector do not have access to 
for review. Elimination of these agency supplements would be a major improvement 
which I feel many government Contracting Officers would also welcome. By the time 
this flows down to the small business tiying to do work with the government, we 
have absolutely no idea of the total extent of the regulations that are being applied 
to us. 

CONTRACT STREAMLINING AND CLOSE-OUT PROBLEMS 

Major contracting problems are faced by all companies, but especially small com- 
panies because of the high risk investment currently associated with defense con- 
tracting, We live with gaps in the contracting process, slow payment of invoices, and 
the piling on of regulations by agencies. In some cases, solutions exist but agencies 
are unwilling to inrnlement Qiem. In coqjunction with industry’s recommendations 
to reform contract financing, Congress could help small businesses by enacting ap- 
propriate legislation which would enoou rage/require government contracting officers 
to use the tools available to them when working with small businesses. 

A contract-related problem for small businesses is what could best be called lapses 
in the contracting cycle. By this I mean a scenario whereby a small company is 
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under contract to provide a product or service. The woric is such that it will span 
more than one iiscal year and is incrementally funded or takes the form of a basic 
ordering agreement with multiple tasks. Berause of the flow of money and the 
delays m the processine of contracts, there are gaps of weeks or months between 
the end of one task and the beginning of the new one. Even though we know there 
is going to be follow-on work, and that the money is available and contract instru- 
ments are in proces^ we cannot start work. We must lay P^ple off because small 
businesses cannot aflord to cany individuals on overhead. This hi^ily disruptive to 
companies and for the customer alike and does not keep a team toother for the 
project. Small business strongly endorses legislative chains made by the ARWG for 
the government to implement commercial financi:^ practices. 

One solution apmars to be fairiy simple. Require contracting officers to fully uti- 
lize part 31.109 cif the Federal Acquisition Regulations (“Advanced Agreements*). 
This clause allows the contracting officers to authorize precontract costs for work 
that is going to be performed. The problem is, almost no contracting officer will use 
this clause Wause there is reluctance on the part of higher echeW commanders 
to authorize its use. The proper application of this clause could solve manv small 
business problems. These issues are mainly administrative in nature, but the “cul- 
ture” will not give the small contractor a break. We encourage Congress to force 
changes in the acquisition culture by reconunending administrative and regulatoiy 
chances be implemented government-wide. 

Getting pain for completed work in a reasonable amount of time is also a serious 
problem for small businesses. In the past, we would get paid in 30 to 45 days; now 
it is taking 120 to ISO days on some proje^. 

The invoice approval process is the problem. In the pas^ you submitted an invoice 
to the Defense (jontract Audit Agen<y who would then forward it to the payment 
office for payment. This process worked fine. However, in some cases now we must 
submit the invoice to our Contracting Officers Technical Representative (COTR) for 
review; he or she sits on it for 90 oara or disa^es with a minor chanra and we 
are studc with the additional delay. When the COTR hnally forwards the invoice, 
we then have to go through the regular 30 to 45 d^ payment process. For example, 
in one case we submitted an invoice for $300,000. The COTR disagreed with a $113 
charge on the invoice and held up the $300,000 payment for 90 days. We finally 
threw in the towel during the dispute wst to free up the invoice. We still think we 
were correct on the charge but we could not afford to be right. This awkward proc- 
ess should not to continue. The COTR does not have audit authority nor should they 
be acting as one. 

Another aspect of this issue is contract close-out delays. These delays create se- 
vere cash flow problems and long-term, burdensome accounting documentation, es- 
pecially for small businesses. It seems to take forever to close out contracts whicdi 
results in long overdue final payments for work we have completed. I am currently 
waiting for $186,000 from a contract completed in 1986 and for $696,000 from a con- 
tract completed in 1988. While seven and nine years are unaccratable and by no 
means short, it is not as extreme as some cases which I have heard about companies 
waiting for as long as 14 years. These are poor business practices for the govern- 
ment to follow, however, I have no recourse. As a business, I must wait for fin^ 
payment and during that time pay interest on the money. These practims dramati- 
caUy effect our pronts which are either reduced or over time, totally eliminated. To 
correct these problems, I feel that your Committee should review for serious consid- 
eration the AkWG’s proposal for Contract Close-Out. 

DEVELOPMENT OF SMALL BUSINESSES 

EWA is a mentor in the Pilot DoD Mentor-Protege Program. I believe we may be 
the o^y small business that is a mentor. As such, I can assure you that the Riot 
Mentor-Protege Program is a good program that helps small, emerging companies. 
We have three proteges and they all seem to be benefiting mreatly from the program. 
I believe you would get even more mentor companies into the program if there were 
a program whereby a few contracting opportunities were set aside solely for the 
Mentor-Protege teams. With that type of incentive, I do not believe you would have 
any problems getting companies to enter the program. 

RECOMMENDATIONS 

The ARWG has several recommendations for expanding small business participa- 
tion in the Federal Pro^rement System. 

First, we recommend that as part of the culture change and less government over- 
sight, Congress take another look at the post-award audit provisions of section 1204 
and 1251 of FASA. Commercial oriented companies, particularly small businesses 
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and those that are trying to diversify out of defense work, cannot aflbrd the costs 
nor loss of time associate with government auditors reviewing records and attempt- 
ing to “second guess" a contracting oflicer’s judgement. It is mnicult to run a small 
business in a proAtable manner and simultaneously try to meet these oversight re- 
quirements. 

Second, pending the publication of the FASA Commercial Produrts Regulations, 
we recommend additional changes to existing regulations that facilitate the use of 
the same production lines for both miUtaiy and commercial items. 

Third, we recommend that urmecessaiy duplication of regulations be elurtinated. 
There should be only one interpretation of a rule or policy, not multiple agency pro- 
curement supplements. 

Fourth, we recommend that there be some correction to the delays in contract 
close-out by accelerating the close-out process. The ARWG has made detailed rec- 
ommendations in our proposal which include a 60 day close-out provision for both 
contacting parties. Optimally, all administrative and financial milestones should be 
completed at the end of one year. 

Fifth, a means of contract payment acceleration needs to be achieved. I would per- 
sonally recommend that the Prompt Payment Act be extended to small businesses 
operating under any type of contract and that the time clock start when the invoice 
is delivered to the government, not just the payment oflice. 

Sixth, we recommend something be done to minimize the instances of contract/ 
task order lapses that disrupt small business Derations. We recommend that the 
laws and/or regulations be modifted such that when a small or small disadvantaged 
business request precontract costs, and certain conditions are met (e.g., funds are 
available and won package is awaiting signature only), the precontract costs are 
automatically granted unless the contracting agency can show why this should not 
be. 

Seventh, we recommend that the statutory pilot DoD Mentor-Protege Program be 
made permanent and be appropriately tailored and made available for the civilian 
agencies. 

Eighth, we recommend that some procurements be set aside specifically for com- 
petition toween Mentor-Protege teams. 

Ninth, we recommend that Congress continue support for Secretary Perry’s and 
Depufy Secretary Deutch’s elTorts to acquire commercialfy available items when 
practical. We also strongly approve of DoO’s adoption of ISO-9000 commercial qual- 
ity assurance standards. 

Mr. Horn. We thank you. The testimony of the three presidents, 
and CEOs is right to the point. And you obviously got our atten- 
tion. 

I would like to suggest to the staff that if the three witnesses 
have audited accounts that have not been paid that the staff pur- 
sue this as to what’s the reason for it and we get this as an exam- 
ple of what’s wrong with the system. Let’s find out in detail who 
sat on what when, because it’s irritating. 

While I realize the administrations, regardless of party, seem to 
use trust funds of the Federal Government for balancing the defi- 
cit, I didn’t know that nonpayment to companies who did work for 
the government was smother way to balance the budget. 

Representative Maloney, may I ask you to lead the questioning? 

Mrs. Maloney. First of all, I would like to congratulate you on 
following up on a problem that they have pointed out, that of 
prompt payment of a ridiculous, burdensome nature. 

I would like to ask you, how much do you estimate that you and 
others add to your bid for government work because of the met that 
you may be waiting 12 years to be paid? I find it unbelievable that 
there have been cases where you’ve waited 12 years, 4 to 5 years 
that some of you testified. 

How much do you think it’s costing taxpayers? And I’m sure that 
contractors are building that expense into their bids. Wouldn’t you 
say? 
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Mr. Guerreri. I guess since I brought it up, we really have no 
way of building that in to our expenses, because the cost of interest 
isnt an allowable cost. When I’m carrying the government, Aat 
comes out of my profit. And at best, what we’re doing is reducing 
my profit. And my profit has already been set by statute. I say 
“statute” — ^by the regulations or guidelines that the contracting offi- 
cer has. 

I can tell you right now, our average profit on a job is probably 
running about 6V2 percent. That’s what we negotiate. That’s before 
nonallowable costs and taxes. We’re lucky to do 2 percent after 
taxes. We have no way of building that in. 

Mrs. Maloney. Mr. Turner, you mentioned your concerns with 
the Truth In Negotiations Act, TINA, and commercial items under 
FASA. What exemptions from TINA do you think are appropriate, 
and why? 

Mr. 'Turner. Well, as I indicated, I think commercial products 
should be treated as commercial products. And if the government 
is going to purchase a commercial product, it should be treated just 
as that, with no application of any other terms and conditions. It 
should withstand in that process its cost prerogative, and it should, 
by virtue of being there and being selected, meet the quality stand- 
ards. 

Mrs. Maloney. I would like to ask all of you if you would like 
to comment on the previous testimony; if you were here on the pro- 
posed new piece of legislation that would attempt to limit bid pro- 
tests. Do you feel that the bid protest system is — what are your 
comments on those proposals and signing waivers that you would 
not protest bids? 

Mr. 'Turner. Let me just introduce that, if I may, quickly. First, 
I am not acquainted with the level of protest that was indicated in 
the previous testimony. I think in the last 2 years, my company — 
and we have probablv 1,500 government contracts — ^has had 2 pro- 
tests that we have been involved in. One of those was initiated 
with someone else. 

I certainly cein speak that we are not a company that stands 
back and prepares for a protest before an award is announced. I 
think that’s a waste of money, I have to state, then, from my per- 
spective, it’s an issue, but not an overwhelming issue, as indicated. 

Mrs. Maloney. The administration’s draft bill would permit 
agencies to amend evaluation factors or specifications at any time 
up to the best final offers. Is this a good proposal? 

Mr. Custer. Let me take that. I think that’s very tough, l^cause 
you have people working on a proposal, planning it, organizing it 
aimed at a certain set of criteria. It’s very difficult to come and 
change the factors late in any kind of a mission or a project like 
that and expect to get good results. 

I think that’s the kind of— even an innuendo of that kind of 
change is what does lead to protests sometimes, that the original 
criteria were not followed. 

And also, commenting on the protests, I think some of the big- 
gest costs involved in protests are involved in the lengthening of 
the proposal period because the procurement agencies don’t want 
the protests and work very hard and include a number of hurdles 
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to be leaped in order to avoid that. And it adds a CTeat deal of ef- 
fort, which ultimately, of course, gets back to the public. 

Mrs. Maloney. The administration’s draft bill also su^ests that 
there would be a reduction of the competitive range to,^s few as 
the three highest qualified firms.” Again, is this a good proposal? 

Mr. Custer. Let me introduce that one. And Fm speaking now 
not for CSA but from my own experience. And it is — ^maybe 3 is the 
right number, but certainly less than 90 percent — having b^n in 
the position of resubmitting the best and final and spending a 
great deal of effort and then, in the debriefing finding that in order 
for us to have won, we would have had to have leapt over 5 other 
companies. 

And the odds of increasing your position that much in a best and 
final is really very remote. So £^ain, it added costs to the system. 
And so I wouldn't be opposed to the limitation. 

Mrs. Maloney. That's interesting. Also, there was a proposal of 
limiting notice. And I don’t have it in front of me, but right now, 
it’s the 30-day notice before the specs then come out for you in 
which to respond. And they were proposing cutting that time down 
again. \^at’s your response on that? 

Mr. Custer. I don’t really object to it There are times even if 
you had 60 days’ notice when you fail to find the notice in the Com- 
merce Business Daily. And I think with the electronic media, it’s 
probably going to be easier to find what you’re looking for. 

Mrs. MALONEY. Thank you for your comments. 

Mr. Horn. Thank you. 

The gentleman from Penn^lvania, Mr. Fox. 

Mr. Fox. Thank you, Mr. Chairman. 

Mr. 'Turner, Chairman Horn referenced earlier about the Acquisi- 
tion Reform Working Group proposal to eliminate the nonvalue- 
added certifications from the government contracting process. And 
as he also noted, in Chairman dinger’s proposed legislation, it 
deals with this issue as it relates to the procurement integrity pro- 
visions. 

How can Congress help you solve this problem, when by the data 
presented here today, the problem stems from administratively im- 
posed certifications? 

Mr. Turner. Well, to the best of my knowledge, it’s not uncom- 
mon that we have to engage 100 certifications with the signing of 
a contract. Some of them are redundant, overlapping, and I think 
are, in many cases covered, at least by implication, when you sign 
the contract. So I think what should be done is we should limit 
those things that aren’t statutorily required. 

Mr. Fox. What do the certifications involve, in most cases? 

Mr. Turner. 'I^e list is vepr large. And I think you will find in 
my formal submittal the entire list. And it’s from small business 
to environmental to cost in pricing to, I think, just about any sub- 
ject you could come up with. And it’s very overwhelming in terms 
of the spread of content. 

Mr. Fox. And the ultimate is that it discourages you from doing 
business with the government? 

Mr. Turner. Well, it makes it very difficult to do business. And 
it’s very costly. It requires a lot of administrative support. And 
when you sign a certification, you have to take it seriously. 
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Mr. Fox. Mr. Guerreri said it didn’t even make sense to deal 
with the government because it was so expensive. I’ll let him an- 
swer when I get to him, I guess. 

Mr. 'Turner. I think that the cost of doing business with the gov- 
ernment is very high, obviously, as has been stated before and is 
known by all of you. In my particular case, we’re still primarily a 
defense contractor. And you may find this odd, but our strategy is 
to stav that way. 

And we are going to hang with the system and hope that the pro- 
curement practices become more con(htional and help us together 
do the business, because it’s still a requirement to do the work that 
we do. 

Mr. Fox. Mr. Chairman, if I could just ask one more question. 
That would be to Mr. Guerreri, whose testimony was quite poign- 
ant, as well. 

Mr. Horn. Yes. 

Mr. Fox. To the extent your testimony couldn’t get to some other 
points you might have wanted to say but you had 5 minutes to say 
it, what other kinds of comments could you give to this committee 
and our chairman as to how the government can improve its pro- 
curement process, so that you would want to enter it or others like 
you? 

Mr. Guerreri. Sure. I want to clear something up. When I said 
we got out of government business, we’re still 80 percent DOD. But 
that was in the manufacture of circuit boards. 'The oversight was 
just overbearing, and we just couldn’t make a profit at it. 

But in terms of changes, one of the things that I was going to 
suggest a change in is the Prompt Payment Act. Everybody thinks 
of that as a good thing, and it is. But it doesn’t apply to very much. 
Wfiiy don’t we take it and make it apply to all small business no 
matter what kind of a contract they have? Right now, the clock on 
the Prompt Payment Act starts when the invoice is received at the 
payment office. 

Most of the delay occurs from the time it’s submitted to DCAA 
or to the contracting officer’s technical representative for payment. 
Let the clock start when the invoice first hits the government. 'That 
will tend to m^lke things move faster. I think that another thing 
we can do is certainly close out a contract within a year. I mean, 
there’s really no reason why that can’t be done. 

That will free up a lot of cash for a lot of companies and encour- 
age them to know that they’re going to be treated fairly, so they 
don’t have to say, “Look, do I really want to bid this or not?” Some- 
times, we look at jobs that the government gives us, and I think 
somebody made a comment about doing away with statutory limits 
on profit and let each case decide itself. ^ 

We don’t go after some jobs because we know where it’s coming 
from and that they’re going to offer a 5 percent profit. If they start 
at 5 percent or 5V2 percent, by the time we get done, if we make 
1 percent if everything goes right. We don’t go after jobs like that. 
So I think that removing weighted guidelines and let the contract- 
ing officer have a little more freedom is a good idea. I think that 
encouraging small business — the mentor-protege program is a good 
idea. We happen to be probably one of the few small businesses 
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that’s a mentor under the mentor-protege program. We have three 
proteges. 'That system really works. 

I’ve heard that the government would like to get more large com- 
panies involved. I have a suggestion. If you want to get companies 
involved, take a few contracts and set them aside only for partici- 
pants in tile mentor-protege program. As soon as you do that, you 
watch all the people line up to get into the program. They’ll do it. 
So I think those are the 

Mr. Fox. Speaking briefly, how does the mentor-protege program 
work, in two sentences or less? 

Mr. Guerreri. Two sentences or less, a big company or a larger 
company agrees to take a small company and show them how to 
do business with the Federal Government. It holds their hand and 
walks them through everything from how do you comply with the 
accounting rules to how do you deal with security. 

And you basically do that. And the government reimburses some 
costs associated with doing that. 

Mr. Fox. good. 'Thank you. 

Mr. Horn. The gentleman from Virginia, Mr. Davis. 

Mr. Davis. 'Thank you very much. I want to take the opportunity 
to thank all of you gentlemen for testifying. And to my finend, Carl 
Guerreri, whose business is in Northern Virginia, it’s good to have 
you here. 

Let me, if I could, make a few comments. And Mr. Guerreri, I 
would like to take your testimony, if I could and just focus on a 
few of the comments you made. Because I think they need to be 
amplified here before the committee. 

You noted that about 80 percent of the business that you do is 
with the Department of Defense, and the rest is commercially ori- 
ented. Without giving up any trade secrets or anything, is your 
markup for the commercial sector, private sector much higher than 
you get with the government, as a practical matter? 

Mr. Guerreri. Yes, sir. Typically, as I ssiid, in the government 
sector, Iw the time we negotiate a contract, 7 percent, 6 V 2 to 7 per- 
cent is the best you’re going to do as a 

Mr. Davis. 'That’s because costs are disallowed down the way? 

Mr. Guerreri. 'That’s before disallowed costs. 'That’s just going 
into the contract. In the commercial sector, it’s probably safe to say 
you’re ^looking at 15 percent as a floor for the work you’re doing. 
And it’s a lot easier to work with them. You can negotiate with 
them. You can find out what thw need, and you can provide them 
with the product they’re looking for. 

Mr. Davis. I thought everyone’s comments, in terms of the pay- 
ment situation, were excellent and need to be highlighted. Carl, 
you talked about the invoice approval process is the problem, that 
the Prompt Payment Act’s great as far as it goes, but the fact is 
that you can complete a contract and still have money withheld, 
and you don’t know when the auditors are going to get around to 
coming back and auditing this, what they’re going to raise. 

And I think you gave some very concrete examples of what were 
some fairly trivial amounts holding up large payments and what 
that can do to a small business. I thou^t that was excellent. 

The issue goes just beyond the 30 days, Mr. Chairman. It really 
goes to the way this is conducted and the way the current law 
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reads. And I would like to examine ways where we put more of an 
onus on the government to be a little more timely about some of 
these ways or make a presumption of greater payment. 

I’m not sure the best way to get around ^at, and it will take 
some discussion. But I think you’ve highlighted, this is a major 
problem for small companies that don’t have the cash to carry for- 
ward. Any comment on that? 

Mr. Guerreri. Yes, sir. I think there has to be something to ac- 
celerate that. As I think I said earlier, we’re undergoing right 
now — we had $113 difference, we thoi^ht we were owed the money 
and the government guy didn’t think we were. It held up a 
$300,000 invoice for us for 90 days before it even got into the pay- 
ment process. And finally, we said, “Take your $113. We need our 
$300,000.” It’s little things like that cost 

Mr. Davis. You don’t get interest on that or anything else? 

Mr. Guerreri. No, sir. We pay interest. And that, as I said, is 
not an allowable expense. My single largest nonallowable expense 
or 90 percent of my nonallowable costs are interest costs. 

Mr. Davis. Let me go to one other issue you raised that I think 
needs to be highlighted here, and that’s lapses in the contracting 
cycle. You’re a small business. You’re trying to complete a project. 

And usually because of problems with internal funding either 
within that department or sometimes with Congress itself in bridg- 
ing the funding levels, the money is not available, and you have 3 
weeks or 2 months before the next funding cycle, which everybody 
knows is going to kick in before it actually kicks in. 

And you’ve got your people that have worked on the first phases 
of the project not being able to carry on. Larger companies — I know 
it’s probaoly illegal, but I know that larger companies from time to 
time will look to find other vehicles for these individuals with the 
same agencies to fiind. And either the COTR or the contracting of- 
ficer will, if not formally, at least informally sav, “Well, you can 
charge to this vehicle and do this work, and we ll get it straight- 
ened and out of the way.” 

But for a small company that does not have a large number of 
vehicles to move your people off, as you note, you have to lay your 
people off, or you end up eating a lot of costs and carrying them 
at a time you can’t afford to carry them. 

I’m not sure of the best way to get at these funding gaffes, but 
what you suggest is that we give the contracting officers — or may^ 
it’s the COTRs, whoever is in charge in this case — give them a lit- 
tle more leeway to go ahead with bridge funding? 

Mr. Guerreri. Yes, sir. You’ve hit the nail on the head. We have 
an office in Tyson’s Comer right now. They had a project that was 
incrementally funded. Their funding ran out on the 31st of Decem- 
ber. 'There were 12 or 15 people involved. The system saw the 
money for the next increment. 

They knew it was there, and it was working its way through the 
system, yet the contracting officer wouldn’t give us the go-ahead to 
work until he actually had the money. And that happened last 
week. So for almost 2 months — first, I carried the people on over- 
head; and then, I finally had to put them on leave without pay, and 
we laid off a few. 
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Everybody knew the money was coming, and they had the wbere- 
withal to tell us to to ahead and start by authorizing precontract 
costs, but they wouldn’t do it because the culture of the system is 
such that contractors . 

Mr. Davis. If something happened, then the contracting oflRcer is 
stuck. 

Mr. GuERRBBL Then they would be responsible. That’s ri^t. 

Mr. Davis. And that’s an issue that if the funding doesn’t go 
thouA, and you’re charging up and burning: up time, you can 
imapne the embarrassment that that contracting officer is going to 
have. But that is a real problem for small businesses, through no 
fault of their own; basically^ through government inertia, in terms 
of getting these vehicles in line. 

^d I would like any suggestions you have on how — without 
jeopardizing the government’s role in terms of funding items that 
may not get funifed, but how we can help bridge those gaps, par- 
ticularly to small businesses. I would be very, very interested in it, 
and I think the committee would, as well. And I think if either of 
you have a comment on that, I would be interested. 

Mr. Turner. It’s also a problem for large business. 

Mr. Davis. It just sells better for small nusiness. 

Mr. Turner. Yes, it does. 

Mr. Davis. We can write it to include everybody. Thank you very 
much. I yield back. 

Mr. Horn. The gentleman from Illinois, Mr. Flanagan. 

Mr. Flanagan. Thank you, Mr. Chairman. 

And I want to thank the panel for coming today. It’s truly a dis- 
tinguished collection of smart guys in an area in which government 
is not always very smart. 

I have just one question, Mr. Chairman. Title V of the original 
FASA had as a centerpiece a very important portion concerning 
management attention given to performance goals, costs, and 
scheduling. Have we seen enough of an improvement in that area? 
What can we do better? 

And perhaps even in the case of Mr. Custer, considering your re- 
marks, is privatization a little better? I ask this question in the 
light that it is an ongoing debate out loud and quietly amongst us 
as to the level of oversight and management, particularly as we 
take many of the shackles off of smaller purchases, “smaller” being 
in the ran^ of half a million dollars or less, and how that will in- 
fluence through there. And has FASA I done what it’s supposed to 
do? 

Mr. Custer. I don’t pretend to know that much about what has 
happened with FASA since October when it went into effect. I 
would tend to believe that there hasn’t been much time to see ef- 
fect. 

I think that as you simplify procurement and simplify statements 
of work and relate the work to performance-oriented goals, you will 
improve management because you now have a dear statement of 
what’s to be accomplished. It allows the contractor and the govern- 
ment to work toward a common TOal. 

I think that’s really what wefre trying to do, to partner in the 
limited way that we can between the two sides. So I think it helps 
in that direction. 
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Mr. Flanagan. Before the other gentlemen answer the question, 
if that were adequately addressed to a level of satisfaction with 
which you are comfortcuble, does that change at all your comments 
about privatization of manv of the functions of government? 

Mr. Custer. No. 1 think that the idea is to establish the most 
efficient, productive way we can perform — we in total can perform 
services and that through competition, through privatization, if you 
will, you create the pmpetition that brings about this efficiency. I 
think it’s almost a given in industry now that that’s the way to ac- 
complish those goals. 

Mr. Flanagan. Thank you. 

Mr. Horn. The gentleman from Pennsylvania, Chairman Clinger. 

Mr. Clinger. Thank you, Mr. Chairman. 

And I, too, want to thank the panel for appearing here today. I’m 
sorry I was not here to hear your testimony presented in person, 
but I had to a chance to review it I just had a couple of comments. 

I think you, Mr. Guerreri, stated that the straw that broke the 
camel’s back was when DOD wanted to send in a bunch of auditors 
and lawyers to spend a week making sure that you were complying 
with all the specifications and so forth. Tell us how that exerts a 
tremendous hardship on a business to entertain that kind of com- 
pany. 

Mr. Guerreri. Yes, sir. Well, the first thing you do, of course, 
is prepare. You’ve got to understand, we have a plant manager who 
also works on the factory floor, since this isn’t a big organization. 
I think right now, we have 35 employees in that plant. At that 
time, we probably had 12. 

When ffiose people come in, it really takes the plant manager to 
be with them the whole time, plus one or two support people who 
are ninning in and out meeting their requirements. They ask for 
information, and it’s your job to produce it. So you basically tie up 
your senior people for that week, because they’re the customer. 

You have to take care of the customer, whatever kinds of de- 
mands he’s making. You can’t tell him, “^odbye. We don’t wsuit 
to talk to you.” We, in effect, did that when it was over by not 
doing any more work like that. But it ties up the senior manage- 
ment emd workers to accumulate the data and explain it and an- 
swer aiw follow-up they may have. 

Mr. Clinger. So it has a direct impact upon productivity, then? 

Mr. Guerreri. Yes, sir. Absolutely. While you’re doing that, 
something may be happening on the plant floor, they can’t make 
the changes to the machinery. In all probability, it’s slowing down 
your proposal process, so you can’t get proposals out. There might 
be some administrative delays because your administrative people 
are meeting the requirements of your visitors. So it’s a ripple effect 
that works all the way through the plant. 

Mr. Clinger. Thank you. 

Mr. Turner, Truth In Negotiations Act has always been cited as 
a burden and something that has caused problems for commercial 
companies trying to do business with the Federal Government. 'The 
argument is that the companies don’t prepare and keep the kind 
of data that would be necessary to comply with it. We thought we 
had tried to address that in FASA. Is it still going to be a burden. 
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4o you think, or have we addressed the principal problems that 
were connect^ with TINA? . , , , . i 

Mr. Turner. I think it is approaching the problem. And I think 
it’s a move in the rij^t direction. One of our concerns, of course, 
as Carl mentioned here, is implementation and how we can get the 
word down to the contracting officers, if you vdll, the intent of the 
legislation. And I think our prime concern is the culture change. 

Again, as was mentioned, it’s a very difficult process to go from 
here wi& this enabling legislation to regulations that are actually 
going to implement after it goes through DOD, the respective serv- 
ices, and the respective commands. That is one of our concerns. 

Mr. Clmger. Ihank you. 

Thank you, Mr. Chairman. 

Mr. Horn. The gentleman from New Hampshire. 

Mr. Bass. No questions, Mr. Chairman. 

Mr. Horn. Thank you. 

One last question. Mr. Custer, you’ve made a rather impassioned 
plea for the government’s reliance on the private sector for needed 
services. And we’re very sympathetic to that. We’re going to be 
holding some hearings on privatization, and we would welcome 
your suggestions. 

But you noted that cost comparisons between the public and pri- 
vate sectors are not really the way to determine when to use the 
private sector. If there were not any cost comparisons, how would 
the government make the determination to use the private sector 
for a particular service and be assured that contracting out that 
particular function makes sense? 

Mr. Custer, I wish I had the answer to that. We believe there 
has to be some kind of analysis. I am sure that a cost comparison 
using accounting that doesn’t and can’t take into account the dif- 
ference between the government and the industrial side seldom 
really solves the probfem. I think you could look at it philosophi- 
cally and say, “We know that more competition will result in better 
performance," but I don’t think that’s going to fly. 

So we have proposed that some high-level panel take a look at 
it and tiy and evolve some criteria that cem be used and I think 
used quickly is one of the determining factors, so that there’s not 
a long lag that some commanding officer doesn’t tie up his whole 
staff for a long period of time trying to make a decision, which 
could close him down. 

Mr. Horn. Representative Maloney has a question. 

Mrs. Maloney. Very briefly following up on the chairman’s ques- 
tion, he had stated that you had said that you didn’t feel that com- 
paring the costs between the private sector and the public sector 
to do the job was a good comparison. Why not? Hasn’t that been 
the basis of most privatizing? 

Mr. Custer. Yes. There are so many variances in the costs. The 

g overnment doesn’t use an activity-based accounting system. So it’s 
ard to tie all the levels of government into that specific operation 
or that specific set of functions that are going to be studied for con- 
tracting out. 

So it’s hard to get a consensus and a good understanding, a good, 
solid feeling, that yes, those are the costs that are involved and 
should be included. 
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Mrs. Maloney. Thank you. 

Mr. Custer. I think that’s the biggest problem. , 

Mr. Horn. I thank all of the panel. It has been excellent testi- 
mony. We’re going to stand in recess 15 minutes while we vote. 
Thank you all for coming. 

[Recess.] 

[Follow-up questions and answers follow:] 

Follow-up Questions Answered by Ronald L. Turner, Computing Devices, 
Inc., pobthe AcQuismoN Reform Workino Group 

Computing Devices International 

Afay 30. ms 

The Honorable Strahen Horn, Chairman 

Subcommittee on Government Management, Information and Technology 
2157 Rayburn House Office Building 
Washington, D.C. 90515-6143 

Dear Mr. Chairman: I am happy to provide the following information for the 
record of the acquisition reform hearings held on February 28, 1995, in response to 
your letter of May 1, 1995: 

1. I believe it is important that Congress provide a clear and concise statutory 
foundation for the Federal government’s reliance on the private sector for its needed 
goods and services. There is very little in the way of government requirements that 
cannot be supplied by the private sector, and at lower cost than the government can. 
The government cannot perform manufacturing and other industrial operations as 
efficiently as the private sector, and as procurement budgets continue to shrink, 
particularly in defense, it is important that the government get the most for its 
scarce dollars. A simple ‘‘preference* for commercial goods and services, with many 
exceptions, is not enough, and the resulting competition for scarce resources is niA 
only wasteful, but does little to help preserve a viable defense industrial base. 

2. This question, i.e., whether current poliqr allows the Federal government to de- 
termine aimually how to receive the maximum benefit from acquiring goods and 
services, appears to address the policy of “contracting out.* I will answer it in the 
context of commercialZ-industrial activities, since I believe the issue of core logistics 
functions, sudi as depot-level maintenance, is being considered separately. 

In my view, the poficy is not working as intended, in part because of the problems 
inherent in performing the cost comparisons — and in pm^ because of statutory pro- 
visions enacted from Ume to time which “protect* certain installations or classes of 
employees. The Section 800 Panel, in its January 1993 report to the Coiwreas, in- 
cluded an analysis of these statutes, which are cothfied in Chapter 146 orTitle 10, 
and recommended modifications or repeals to facilitate contracting out. The follow- 
ingparagraphs from the 800 Panel report are pertinent: 

“Die statutory provisions in Chapter 146 of^tle 10 present a confiising and con- 
tradictory set of rules regarding the DOD’s contracting-out process. The tension 
among &ese sections cleany reflects the diversity of interests at stake in this area. 
For example, 10 US.C. §2461, prohibiting conversion to private contractor perform- 
ance of an in-house function unless extensive notice to the Congress has occurred, 
serves generally to protect in-house performance by maximizing congressional ^d 
community input before a decision to contract 2462 requires the Secretary of De- 
fense to procure a supply or service related to a DOD function from the private sec- 
tor if that source is less expensive. . 

‘The Panel’s goal in this area was to consolidate and streamline these ronflicting 
rules into a coherent statement of basic and essential principles that eliminates, as 
far as possible, unnecessary detail. The Panel also attempted to balance these com- 

B eting interests into a proposed set of rules that affords the Department managerial 
exiMlity while preserving meaningful congressional oversight and executive com- 
munity input. To that end, the Panel proposes a single section, 24XX governing 
ditional A-76 contracting procedures for the Department. A seooiid section, MXY, 
sets forth the basic princ^tes regarding identification and competition for core logis- 
tics functions by DOD. The Panel developed these proposed sections based on its 
analysis of the legislative histories of the extant laws, and based on extensive corn- 
ments from affected parties within the DOD acquisition community, includmg rel- 
evant federal employee labor organizations. The Panel achiev^ a high degree of 
consensus of support within that community on these proposals.* 

The Federal Acquisition Streamlining Art of 1994 did not include any of the rec- 
ommended amendments or repeals. Thus, the policy of contracting out to the private 
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sector cannot be flilly implemented. Declining bud»ts make it more important than 
ever that agencies seek the most elilcient method of performing conuMTciaMndttS- 
trid activities. To &e extent that statutory restrictions prevent this. Congress 
should revisit the recommendations of the Section 800 Panel. 

3. I support giving contracting officers authority to limit the number of offerors 
in the competitive range. This wUl save time and money for both the government 
and those offerors who do not have a reasonable chance of receiving a contr^. It 
is an area that will bear watching to ensure that it is not abused. As to debriefing 
those who are determined to be out of reach for the consideration, I would favor de- 
briefing them inumdiately, rather than wcdting until after contract award. Earlier 
and better debriefing should eliminate many bid protests, and this should be true 
whether it is done in connection with a competitive negotiated contract or a scaled 
bid procurement where factors other than price were considered in selecting the suc- 
cessml offeror. If there is any risk of a protest from a disappointed offeror who was 
excluded fiom the competitive range, it seems to me better to have that protest filed 
as early as possible, rather than going through the whole award process and then 
have performance held up. 

4. Again, I appreciate the opportunity to amplify the record of the hearings on 
this very important area. Please let me know if I can be of any further assistance. 
Best Begards, 

Ronald L. Turner 


Follow-up Questions Answered by Carl N. Guehrehi, Electronic Warfare 
Associates, for ARWG 

Q. Should reasonable time limits be placed on audits? If so, do you have any sug- 
gestions for time limits? 

A. Incurred cost audits need to be performed in a more timely manner. Contrac- 
tors are required to provide incurred costa submission within ninety (90) days after 
the end of each fiscal year. The Government has just audited incurred costs at Elec- 
tronic Warfare Associates, Inc. (EWA) for fiscal years 1989 and 1990 in July 1994. 
Suggest that audits be performed within a year finm Contractor's submission of in- 
curred costs. 

Q. Should the parties involved in a dispute during an audit resolve their dif- 
ferences throu^ Alternative Dispute Resolution (ADR)? 

A. ADR is an expedient, less costly, and better method of dispute resolution and 
should be used in resolving audit disputes. 

Q. Do you support a proposal which provides authority to contracting officers to 
limit the competitive ran^? Should those offerors determined to be out of reach of 
consideration for award be provided a debriefing either inunediately or after con- 
tract award? Will this decrease the risk of protest being filed? 

A. Limiting the competitive range would eliminate unqualified sources and en- 
courage higher _<mality proposals. Unsuccessful offerors who request debriefings 
should be debriefed within a reasonable time (ten working days) after contract 
award. Debriefings, rerardless of the time they are provided would have little effect 
on decreasing protests being filed. 

Mr. Horn. If you would stand and raise your right hand. 

[Witnesses sworn.] 

Mr. Horn. Let the reporter note all affirmed “yes.” 

Thank you so much for coming. We’re sorry we’re running a little 
late. This is the problem with constant votes off and on. But we’re 
delighted to see you here. 

We’ll go down the line in terms of how I have them on the list. 
Mr. Bernard McKay, vice president of Federal systems emerging 
markets of AT&T is testifying, as I understand it, on behalf of the 
Computer Communications Information Association. Mr. McKay is 
chairman of the procurement committee of fJiat association. 

Welcome, and please proceed. You know the ground rules. The 
statements of all of you will go into the record after the introduc- 
tion, and we would like you to summarize it in 5 minutes. And 
then we'll go down the line. Everybody will do the same thing, and 
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then we’ll have alternating Democrats, Republicans, 5 minutes of 
questioning by each Member who’s present. 

Mr. McKay. 

STATEMENT OF BERNARD F. McKAY, AT&T, FOR THE COM- 
PUTER AND COMMUNICATIONS INFORMATION ASSOCIA- 
TION; RANDALL L COLE, HFSI, FOR THE INFORMATION 
TECHNOLOGY ASSOCIATION OF AMERICA; BRUCE E. 
LEINSTER, IBM COBP„ FOR THE INFORMATION TECH- 
NOLOGY INDUSTRY COUNCIL; AND DENNIS COSSEY, 
INNOTEK CORP. 

Mr. McKay. Thank you, Mr. Chairman. Chairman Horn and 
members of the subcommittee, I am pleased to be before you today 
on behalf of the Computer and Communications Industry Associa- 
tion. 

CCIA is a trade association comprised of computing and commu- 
nications companies with combined annual earnings in excess of 
$190 billion a year. CCIA has worked closely with this committee 
for many years in support of constructive public policy for Federal 
procurement. I am summarizing CCIA’s detailed written statement 
which has been submitted for the record. 

Prior to the early 1980’s, Federal procurement had been a closed 
process, dominated by government uniaue cost accounting meth- 
odologies, where contracts were routinely awarded as sole source 
deals to favored vendors and companies. 

Over time. Federal contracting scandals became a staple of the 
evening news and a subject of taxpayer anger. Accordingly, in the 
early 1980’s, Federal procurement was targeted for major reform by 
President Ronald Reagan and by Congress. As a result of a biparti- 
san drive against waste, fraud, and abuse, the Competition in Con- 
tracting Act was enacted in 1984. 

The Competition Act adopted a new standard for public procure- 
ment driven by the natural forces of the free marketplace. This 
standard is known as “full and open competition.” And this 1984 
reform created another bold innovation, as well. 

It comes as no news that over the years, the government has fre- 
quently sought to regulate the forces of the competitive market- 
place. However, under the Competition Act, this principle was re- 
versed, creating a mechanism where the natural forces of the free 
marketplace would actually regulate the government for a change. 
This was known as the “bid protest system,” and it was empowered 
for information technology procurements to provide an oversight 
forum which could protect the public interest against waste, fraud, 
and abuse in the government’s buying activities. 

However, it is well to remember that these accountability re- 
forms were originally opposed by the permanent Federal prociwe- 
ment bureaucracy. And over this past decade, they have waged a 
long, twilight struggle seeking their repeal in whole or in part. And 
this is no coincidence. _ , « 

To the dismay of its opponents, the truth is that the Competition 
Act has done its job very well. In particular, the General Services 
Board of Contract Appeals has compiled a remarkable record of 
service to the Nation as a guardian of fairness and public integrity. 
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In 1991, David Packard wrote to this committee regarding infor- 
mation technol<^ procurement. And I think that’s particularly 
noteworthy, given Mr. Spratt’s observation earlier about the work 
that David Packard did. Having chaired President Reagan’s Com- 
mission on Defense Management and Procurement Reform, Mr. 
Packard wrote to the then-ranking Republican member of this com- 
mittee, Frank Horton, and offered the following observation: “The 
General Services Boa^ of Contract Appeals is a critical check and 
balance in Ae ADP procurement system.” 

In another letter, this time to ttie Senate in 1990, Mr. Packard 
offered the following advice: “An open, competitive market with a 
level playing field is in everyone’s interest Likewise, having an ob- 
jective forum where due process can resolve legitimate procurement 
disputes in a fair and balanced manner is also not an impediment 
to buying commercial products. 

“To the contrary; since the customer is also the sovereign, the po- 
tential for unchecked exercise of arbitrary executive authority could 
severely lessen the attractiveness of the government as a customer 
for commercial companies.” Indeed, I would surest the last panel 
demonstrated amply exactly that kind of condition. 

Mr. Packard concluded with the words, “So before sweeping 
changes were ever to be voted, I would hope that the Congress 
would cautiously consider the true objectives and likely effects of 
such changes.” And to date Congress has acted constructively and 
with care. 

Indeed, 1994 was the 10th anniversary of those 1984 reforms 
against waste, fraud, and abuse. And Congress marked that mile- 
stone by thoughtfully evolving procurement reform to its next log- 
ical level, moving the buying process even closer to the competitive 
forces of the free marketplace. Chairman Clinger was one of the 
principal bipartisan authors of the Federal Acquisition Streamlin- 
ing Act of 1994, the ink on which is not yet dry. 

As such, we believe that rather than tearing down the 1984 re- 
forms, Congress should preserve and protect them and focus on en- 
suring that the 1994 reforms are rigorously implemented. 

In uie final analysis, Dave Packard was right. The public policy 
turning point of which he spoke is at hand. Now, it will be up to 
this Congress, here, to determine whether valued market-driven re- 
forms will be allowed to continue. 'The public trust is truly in your 
hands. 

[The prepared statement of Mr. McKay follows:] 

ftiEPABED Statement or Bernard F. McKay, ATaT, for the Computer and 
Communications Information Association 

The Computer & Communications Industry Association is pleased to submit this 
testimony regarding procurement reform in 1996. CCIA is an association of some 
26 member oonmames which represent all facets of the computer and communica- 
tioiu industry. Collectively, our members generate annual revenues of nearly $190 
biUion and have substantial involvement in the Federal maricetplace. CCIA has 
strongly supported the important procurement reforms passed by ttiis Committee, 
inclumi^ the Federal Acquisition Streamlining Act (FASA). 

THE NEED TO CONCENTRATE ON FASA IMPLEMENTATION 

Any discussion of future {irocurement reforms must begin with the comprehensive 
reforms enacted lut year in FASA. Both industry and Government have hailed 
FASA is the moat important piece of procurement reform legislation in the last ten 
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years. Indeed, Office of Federal Procurement Policy Administrator Steven Kelman 
recently testified that “FASA has become the cornerstone of ^e Administration’s 
procurement streamlining progrEun.” Dr. Kelman also acknowledged that most of 
the law’s benefits cannot be realized until implementing regulations are issued. The 
Administration is moving quickly to complete the FASA regulations because, as Dr. 
Kelman put it, ’’We do not want to lose even a single day of the benefits this law 
provides to the taxpayer.” 

The desire for speed must be tempered by the enormity of the task. FASA impacts 
more than 226 provisions of law. Numerous regulations must be drafted to speU out 
these massive changes. The procurement community will need many months to 
modify existing processes to the new, FASA proc:edures. This CommittM, and other 
committees of jurisdiction will need to devote oversi^t resources to insure that the 
FASA regulations properly implement Congressional intent. If Congress does not 
provide needed oversight, it runs the risk tnat portions of FASA wul fail because 
of regulations that do not properly ii^lement Congressional intent. 

Given the enormity of tnis taw, CCIA believes that we should not commence a 
new, major procnirement reform effort this year. Such an effort will only distract 
scarce resources from the difficnilt implementation that lies before us. It is foolish 
to devote considerable energies to enarting new reforms before we have properly im- 
plemented the reforms legiuated last year. 

The Administration appeared to agree with this point last year. OFPP Adminis- 
trator Steven Kelman told Federal Computer Week that Tt could be verv ea^ in- 
stead of holding our nose to the grindstone ... [to be] diverted to a legislative bat- 
tle that might generate a lot of neat and not light” (FCW, November 7, 1994, p.6). 
Now the Aocnimstration, including Dr. Kelman, is hotly draft^, circulating ana re- 
viewing new legislation to revamp federal procurement again. Many of the ideas 
proposed were rejected during the FASA debate. Some of the draft proposals would 
sermusly diminim the accountability and fairness of the procurement system. And 
any new package of comprehensive procurement changes will distract Congress and 
the Executive Branch from properly overseeing the regulatory implementation of the 
laboriously crafted FASA reiorms. 

CUHREaNT PROCUREMENT REFORM INITIATIVES 

Althou^ we are opposed to the enactment of new comprehensive procurement 
legislation this year, we welcome the opportunity to work with this Committee on 
more modest objectives, and we will comment on some of the proposals that may 
be presented to this Committee. Late last week, we became familiar with the latest 
draft of a new proposed piece of procurement jxilicy leg^lation whidi the Adminis- 
tration mparently intend to present to this Congress. The working title of the bill 
is "The Federal Acquisition Improvement Act of 1996.” We have had only a_ very 
brief and entirely informal opportunity to examine this proposed legislation prior to 
our appearance today. No broad-based industry dialogue or input was sought or re- 
ceived to our knowledge. 

The central thrust of the proposed legislation is an apparent effort to roll back 
the procurement reforms of the 1980s signed into law by President Reagan. The 
draft bill would . . 

• Roll-back the fairness and openness of federal procurement competitions by 
enhancing the ability of the Government to make sole source procurements to 
favored vendors, expenifing millions or billions of taxpayer dollars. Without 
competition, these new mufti-million dollar procurements could be entered into 
on the basis of bureaucratic opinions. Even when competitions would take place, 
in the name of latitude and discretion in public functions, the bill could be used 
to legally enable procurement bureaucrats to limit competition to the vendoip 
they favor and authorize other aibitrary restrictions on full and open competi- 

Concurrent with the above change, the bill would also roll-back the rules 
and restrictions of the Procurement integrity Act, which was enacted during 
President Reagan’s second term in direct response to wiute, fraud and abuM 
in Government procurement uncovered during federal investigations at the 
time. The Procurement Integrity Act imposed rules on both Government em- 
ployees and contractors, and thereby became one of the few statutory protec- 
tions to recognize that waste, fraud, and abuse occurs because corrupt Govern- 
ment and pr^ate individuals act in concert. Unfortunately, the Admimstration s 
draft bill would allow heavier reliance on sole source procurements and enor- 
mously increase the discretion of individual Government managers, while also 
erasing the integrity protections that have been created to shield taxpayers 
fronii^cial abuse of the public fisc. 
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• The bill would roll-back the diecks and balances which have been enacted 
into law over time to protect tiie public interest. A tegendaw &pi«me Qnirt 
iBtice wrote that in miblic affairs. ‘‘Sunshine ta tiie b«t disinfectant. However, 


protect the wbli 
jblic affairs, ‘‘Sun 


lublic interest. A teg 
'l^nahine te tiie b^t 


justice wrote that in public affairs, Sunshine » Uie b«t disinfectant. However, 
this bill seeks to put beyond the reach of either sunshine or the law the internal 
workings and errors of the Government, even to the point of shielding from As- 
cover^n bid protest forums the veiy evidence which could show whe^er we 
Government acted with integrity or not in a federal jprocureme^ action. Bid 
protests, whiA are filed at the General Accounting Office or the General Seiv- 
M*8 Administration Board of Contract Appeals, have become a hi^ly effective 
method of altowiim aggrieved vendors to provide overw^t for the procurement 
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tion technoioE^ procuremeots, with the enect ox msulatmg Uovemoient Duyxng 
actions entireW from public view, strictly limiting public disclosure only to that 
information wmch procurement officials could caremlly Mny-mander into a for- 
mal, limited “administrative record.” Further circumscriDed would be the stmd- 
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ard of review of actions by public procurement officials. And even these limited 
opportunities for review of federal agency actions could then be further cir- 
cumscribed because the bill would create interlocutory appeals authority to 
limit public ovenight or disclosure of agency actions, permittmg e^ncy officials 
to delay the resolution of bid protests, and block the Hoard’s wility to prepare 
a meaningful record that can be reviewed by Congress and the public. 

The irony of the Administration’s position is that it flows from a concern to 


The irony of the Administration’s position is that it flows from a concern to 
reduce the amount of litigation in fe^r^ procurement. As we show below, the 
amount of protest litigation is actually very small — ^less than 5% of all procure- 
ments are protested at either the GAO or the General Services Administration 


ministration is encouraging protesters and protested agencies to seek judicial 
relief at various stages of uie protest process. Current statutes, as modified by 
FA^, provide a system that must conmlete its work in 65 calendar days if the 
protest is filed at the GSA Board or 125 calendar days if the protest is filed 
at the General Accounting Office. The Administration’s proposal encourages 


liferation of litigation that delays procurements for interminable periods. 

Like the proposal to “reform” bid protests, some other recent reforms are also con- 
tradictoiy and risk the public interest in the name of change or improvement. One 
such exanmle is the fixation of some on what is known as “The Canadian Model.” 
Like the Canadian Health Care System, some of the Canadian Model’s elements 
merit consideration in the United States, but to simply abandon the UJS. system 
in favor of the Canadian approach is not sound policy. There are a number of myths 
about the Canadian procurement model which Congress must thoroughly under- 
stand before rushing to judgment. For example, the Canadian “model” has not been 
adopted even by the Canamans, but is itself a “pilot” which the Canadian govern- 
ment is using ei^rimentally, and for which results have yet to be jud^d. More- 
over, the Canadian experiment with what they call "Common Purpose Procure- 
ments” includes essential changes to acquisition practices, which uie Executive 
Branch procureinent bureaucracy has vehemently opposed to date. Perhaps the most 
prominent of this sort of fundamental reform is one which this House Committee 
itwlf proposed in legislation three years ago, to require that procurement legislation 
“should provide a complete evaluation scheme and clearly indicate the relative 
wei^tings, points or other considerations that will be applied to each element of 
tiie_ evaluation.* * In^ed, this is but one of the elements of openness and sunshine 


scuwmi in Miy sjaunn cnange wnicn wouio wcrease wie uovernmeni B sumective dis- 
cretion in decision-making. The American proponents of the Canadian Model gen- 
erally ignore these features, and promote significant reductions in procedures tiiat 
provide for openness and accountability in the procurement process. Bureaucrats 
thereby receive virtually complete discretion in their decisions, and public procure- 
ment thereby becomes, m effect, a secret society. 

In sharp wntrast, We Rewan Administration sought to attack waste, fraud and 
abuse m public practices. FuU and open competition was established in public pro- 
mrement as the law of the land. Information Technology acquisition policy was up- 
dated to recognize the conveigence of computing and telecommunications. The Gen- 
eral Services Board of Contract Appeals was empowered as the check-and-balance 


‘Common Purpose Procurement Framework, Government of Canada, 1991, p.l2. 
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in the Information Technology procurement process to ensure oversight, integrity 
and fairness. And these waste-fraud-and-abuse reforms worked. Today Information 
Technology procurements are serving the Government and the public in new and 
innovative ways, scandals are rare, and major acquisitions are saving the taxpayers 
billions of dollars. 

The legacy of these procurement reforms, enacted on a bipartisan basis over the 
past decade, would now be eviscerated by enactment of the Administration’s pro- 
posed legislation. If these so-called reform proposals were to actually advance, not 
only would there be a wholesale throwback to earlier eras in Government perform- 
ance which were marked by scandal, a lack of basic accountability, and public out- 
cry, but that very public interest would now be abandoned to allow total discretion 
for federal employees in their buying decisions. 

In an era of constricted budgets and limited taxpayer dollars, rimrous steward- 
ship and scrutiny of the Government’s procurement process is hindamental to the 
public trust. Apparently, now it’s up to the Lemslative Branch to hold the Executive 
Branch to ensure that the sunshine remains ute best disinfectant in the conduct of 
the public business in its Government. It is essential that Congress preserve and 
protect the principles of openness, competition and accountability in public procure- 
ment. 


THE FUNDAMENTALS OF CURRENT LAW 

Those who attack the current system for acquisition and management of informa- 
tion technology often portray a system that has little relationsMp to the realities 
of today’s federal marketplace. It is important to remember that the current law cre- 
ates an oversight and management structure, not a detailed set of rules and regula- 
tions. Essentially, existing law creates a tripartite division of labor to organize the 
management and accpiisition of ADP resources. The Brooks Act directs the funeral 
Services Administration to procure, manage and oversee the Federal acquisition of 
computers and telecommunications equipment and services, referred to as “ADP.” 
GSA may either procure those ADP requirements that a user agency specifies or 
delegate the authority to an agency under sudi restrictions and conditions as GSA 
specUies (40 U.S.C. 769 (a)-(c). The Office of Management and Budget (0MB) is re- 
quired to set clear and concise fiscal and policy sidelines regarding government- 
wide acquisition of ADP (40 US.C. $ 759(e)). The Act also requires the National In- 
stitute of Standards and Technology (NIOT) to promulgate stiudards amd guidelines 
regaling Federal computer systems to ensure interoperability across the Govern- 
ment (40 U.S.C. 5 769 (d)). . . . 

The objective of current law and policy is the economic and efficient eiroenditure 
of public funds in the procurement and use of ADP resources for the Federal Gov- 
ernment. Volume purchasing achieves tremendous savings for the Government. GSA 
helps achieve these savings through its schedules program and its (3ovemment-wide 
acquisitions of telecommunications services and equipment. In the latter case, there 
have been repeated studies by Congressional comimttees, G\0 and the Executive 
Branch which demonstrate the value and cost-effectiveness of highly successful pro- 
grams such as FTS 2000. In addition, GSA’s Federal Computer Acquisition Center 
provides a center of expertise for agencies who lack sufficient resources to conduct 
complex ADP acquisitions on their own. 

The need for effective, centralized management oversight of Federal data piwess- 
ing and telecommunications is as important today as it was in earlier years. There 
are at least four reasons why the Govenunent plainly needs some meamngful form 
of central oversight of its acquisition and management of information resources. 

First, the Government has a continuing need to select and implement standards 
for software, hardware emd telecommunications. The Federal Government has fre- 
quently led the private sector in supporting the use of standards for data processing 
and telecommunications. Without standards, the computer devices that the Goveru- 
ment acquires will not interoperate either physically or electronically. It caimot ^ 
assumed, for example, that a disk drive acquired from manufacturer A will OTCrate 
off the central processing unit built by manufacturer B unless both A and B adhere 
to physical and electronic standards that define the interfaces of their respective de- 
vices. Similarly, software written in one data processing envmmment will not oper- 
ate in another data processing environment unless standards are enforced to make 
both systems open. Network interoperability is increasingly critical as the mpket- 
place for telecommunications goods and services becomes more even more inten- 
sively competitive. Finally, the Government has taken enormous st^s to achieve 
openness in its automated systems. It needs to take even more in order to reduce 
the cost of system development and maintenance. 
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The Government haa an increasing need to communicate electronically across 
agencies and wiOi the public. Without central coordination ^d management over- 
set, the Government’s efforts to increase its use of electronic comnmmcations will 
create little more than an automated Tower of Babel. ^e generJ ^hBc would pre- 
fer not to see a multiplicity of procedures for communicating with different Govern- 
ment agencies. The need to establish communications conventions across agenci^ 
can best be achieved by utilizing central authorities which have the power (throi^ 
a delegations process or otherwise) to insure that communication standards are fol- 
lowed, and that diroarate acquisitions for communications requiremente fit into a 
strategic approach fcr the Government, assuring not only interoperability but cost- 
effectiveness for the taxpayer. , . , , . 

The Government has had and will continue to have a chronic shortage of qualinea 
personnel to manage complex automation problems. Centralization helps the Gov- 
ernment utilize scarce human resources effectively. By leveraging expertise in 
central organizations such as GSA’s Federal Computer Acquisitions Center, the Go\^ 
ermnent can support ADP procurement requirements across numerous agencies and 
avoid duplication and waste. Similarly, it makes no sense to require each agency 
to establi^ its own ADP training program. For years, GSA’s 'Frail ^ss Prc^jram 
has done an excellent job of training personnel to conduct ADP acquisitions. 

The public fisc has to be protected with effective management mechanisms, esw- 
cially in an era of scarce taxpayer dollars. The legitimate criticisms which can be 
levied on GSA for failure to most effectively execute their management oversight re- 
sponsibilities with the rigor and discipline needed is not a reason to abandon essen- 
tial protections in the expenditure of taxpayer dollars. What is needed, as CCIA has 
long argued, is actual assurance of the protection of the public interest through 
meaningful management reforms: assuring that individual ADP acquisitions wdl 
truly provide for nill and open competition; that individual ADP acquisitions will 
be cost-effective and are not duplicative; that such acquisitions are written with 
functional need requirements, not design and technical specifications; that Die state- 
ment of functional requirements represent the Government’s actual user needs; that 
market research will nave been thoughtfully utilized so as to optimize the eventual 
success of the procurement to most erfectively meet the Government’s needs and to 
assure rigorous commercial market-driven competition in the aoq^uisition process; 
and finally, that the intended evaluation and award process in the mdividual acqui- 
sition ensure openness and integrity between the Government and vendors, so that 
those competing for a contract understand in an equal fashion what is truly impor- 
tant to the Government and how it intends to make its award decision. 

For these and other reasons, the Government’s interests would be iU-served by 
abandoning central management oversi^t for ADP and telecommunications. Man- 
agement weaknesses that are evident m some procurements need to be resolved 
through effective oversight, not the removal of oversight. To further decentralize 
management and decision-making by blanket discretion to agencies would only exac- 
erbate the situation and make acquisition of ADP more dimcult, and cause horror 
stories to proliferate. 

It is aim doubtful that abolishing current management oversight would shorten 
the ADP procurement process. A General Accounting Office rejwrt studied whether 
ADP procurements under the Warner Amendment took less time than those con- 
ducted under the Brooks Act. The Warner Amendment (10 U.S.C. §2315) exempts 
certain Defense procurements of ADP resources from GSA’s management oversi^t. 
The Amendment’s supporters claimed that it would enable Defense to streamline its 
ac^isition process and reduce the time required to procure ADP resourcea. 

'The GAO found that the Warner Amendment has not reduced Defense’s acquisi- 
tion time. “On the basis of our review, we believe that Defense’s implementation of 
the Warner Amendment has not resulted in more expeditious acquisition of com- 
puter resources for critical military missions. Therefore, we do not believe the use 
of acquisition time provides a basis for justifying the extension of the Warner 
An»nament to exempt all Defense ADP procurements from the requirements of the 
Brooks Act.” (General Accounting Office, “ADP Procureme nt: Warner Amendment 
has not Reduced Defense’s Acquisition Time,” Report No. IMTTEC-^B6-29, July 1986, 
p.l). 

A recent study by Federal Sources, Inc. shows that Government procurements of 
information technology occur more quickly than many critics admit. For example, 
in 1994, the Air Force awarded 20 information technology contracts in an averse 
time of 8.11 months from the issuance of the solicitation or RFT’ to award, ffie 
Army conducted 16 acquisitions of information technology resources in an average 
Ume of 6.91 months from RFP to award. The Department of Health and Human 
Services required an average of 10.60 months from RFP issuance to award 23 con- 
tracts. On a Government-wide basis, Federal Sources found that even large con- 
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tracts are awarded without undue (telay. For example. Federal Sources reported 
that programs with a value greater than $100 million have an average pnxnirement 
cycle of 13.1 months. 

Thus, it is emneous to claim, as some critics charge, that the procurement cycle 
is hopelessly mired in red tape and delay. The Government is able to spend approxi- 
mately $25 bUlion a yrar on information tedinology resources. This far exoeeos the 
exranditures of any private company known to us. 

Rather than pursuing mtgor, structural changes, reformers should concentrate on 
problem areas in federa procurement that have long been recomized by industry 
and Government alike. Two of the original principles enc^died in rASA are the con- 
cepts of using market research, and acquisition based on functional requirements. 
Both of these principles are central to the reform recommendations of every major 




Procurement Commission of 1972, the Packard Commission of 1986, and the more 
recent Section 800 Panel. Unfortunately, up to now, very little progress has been 
made in achieving meaningful reforms in these two critical areas. 

FASA takes mcgor strides towards correction of these systemic problems in Fed- 
eral procurement. likewise, FASA provides meaningful reform for two other chronic 
problems in Federal acquisition: the excessive ana uimecessary insistence on sub- 
mission of cost or pricing data in competitive acquisitions for commercial goods and 
services, and the frequent publication of RFPs with uninformative bid evaluation 
sections (i.e., “Section^ of Requests for Proposals). 

Taken together, these four critical issues are, CCIA believes, the root causes of 
many of the problems discussed in your report. IheBe four necessary acquisition re- 
forms can be summarized simply; 

• the meaningful utilization of market research; 

• the writing of requirements in functional terms; 

• the reliance on market-driven competition rather than cost or pricing data, 
and 

• the publication of evaluation sections in RFPs which honestly describe the 
Government’s real intentions for its eventual buying decisions. 

CCIA believes that any reform effort should focus on these problems, and not 
throw up distractions in the form of structural changes that are little more than 
change for change’s sake. Furthermore, because CCIA believes these issues are so 
important we respectfully suggest that the Committee closely monitor the trans- 
lation of FASA from law to regulation. 

THE PHOTESrr SYSTEM AT THE GSA BOARD OF CONTRACT APPEALS 

Meaningful checks and balances are critically important to the long-term success 
of the Federal acquisition systeoa. CCIA is deeply concerned by proposals to elimi- 
nate or weaken the bid protest authority of the GSA Board of Contract Appeals 
(^BCA). The protest process at the GSBCA, which was established by the Com- 
petition in Contracting Act of 1984, is one of the major safeguards that preserves 
competition in computer and telecommunications procurements. It allows vendors 
who are iiyured by Government procurement decisions to challenge those decisions 
before a neutral jut^, in a forum that allows for reasonable discovery and a hear- 
ing on the merits. Under current law, the Board must decide all cases within 46 
working days from the date of filing. FASA will modify this period to 66 calendar 
days from the date of filing. Without the Boari there is simpV no effective means 
of enforcing legal requirements for competition in complex, high technology procure- 
ments. 

Congress provided the GSBCA with its bid protest authority because the General 
Accounting Office’s bid protest process was ineffective. Congress found that “GAO 
makes eveiy attempt to give agencies discretion in how and m what timeframe they 
respond to a protest, and has been hesitant to challenge any but the most blatant 
agency actions. As a consequence, the current bid protest process does not provide 
an adequate remedy to those wrongly excluded from procurements.” (House Report 
No. 98-1157, Competition in Contracting Act of 1984, p.23, October 10, 1984). Con- 
gress correcUy found that the Board’s established processes for uncovering facts in 
procurement disputes were needed in ADP protests, which often turn on complicated 
technical issues. The usefulness of these processes to bid protests has bcin con- 
firmed by the General Accounting Office, which has implemented a process for hold- 
ing hearings and obtaining documentary discovery in GAO bid protests. 

Although Congress significantly improved the GAO bid protest process in the 
1984 Competition in Contractinjg Act, it would be a mistake to abolish the Board s 
jurisdiction, and require all high technology protests to be tried at the GAO. First, 
the two forums have served as a useful ch^k and balance on each other. The fact 
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that each foram exiata aervea as a spur to continued innovation. It ia highly doubtful 
that the GAO would have implemented a hearing process if tl» GSA Board had n<rt 
received bid protest jurisdiction. 

Second, the Board is generally able to resolve cases more oui^y than the GAO. 
The Board currently operates under a statutory deadline to decide cases within 46 
working days. The GAO’s deadline is 90 woiking days. Under the Federal Ac^isi- 
tion StreamliniM Act, the deadlines will change to 66 and 126 dam respectively. 
According to GSBCA, the average protest takes 20 working days to be resolved. The 
expertise of GSBCA judges enemies them to process protests in leas time than it 
tymctdly takes in Federal court for a government defendant to file an answer. 

Third, the constitutional limitations on the GAO’s role will always compromise 
GAO’s efforts to provide an effective bid protest forum. Since GAO is an arm of the 
Congress, it cannot order executive branch agencies to take specific actions. This 
means that agencies can override protest-related suspensions of procurement au- 
thority in GAO protests, but not at the Board. It also means that agencies can, and 
sometimes do, ignore GAO recommendations. The GAO also lacks strong tools to 
compel agency production of documents. 

Finally, the GAO protest process, while significantly improved, is still not sufR- 
ciently robust to fonction as the sole forum for resolving protests of high dollar vol- 
ume, complex procurements. The GAO process ladts predictability and rwilaritjr. 
The decision to hold a hearing in GAO protests is discretionary wiui GAO. Ine abil- 
ity to get a hearing varies significantly depending on the GAO attorney assigned 
to decide the case. In addition, the GAO’s discovery processes are inferior to the 
Board’s. 

The acquisition community has come to understand that GSBCA processes are es- 
sential to achieve fairness and integrity, particularly in high dollar volume procure- 
ments. Because of the Board’s success, the Section 800 panel recommenoed that 
Congress consider establishing a "GSBCA-type procedure [that] would be available 
for ^ of procurement,” not just procurements for computers and telecommuni- 
cations. (Report of the Acquisition Law Advisory Panel to the United States Con- 
gress, n 1-204, January 1993). 

The Board has been widely praised by both industry and Congress. The National 
Security Industrial Associates and the Electronic Industries Association strongly 
supported the Board in House testimony on October 31, 1991, statim that *. . . the 
record of accomplishment of the CSBCA since the enactment of CKA in 1984 is an 
extraordinary success story. The GSBCA is one of the most positive medianisms in 
the federal procurement process. Its authorities should be firm and clear. . . .” 
(“Federal Property and Aoministrative Services Authorization Act of 1991,* Hear- 
ings Before the Legislation and National Security Subcommittee of the Committee 
on Government Operations, House of Representatives, 102d Cong., 2d Sess., p.^9 
(1991)). David Paix^ wrote to Congressman Prank Horton in August, 1991 that 
“[T]he General Services Board of Contract Appeals ... is a critical check and bal- 
ance in ^e ADP procurement system.” As described in a conference report, the GSA 
Board £pves vendors assurance that “the Federal procurement system has treated 
Biem fairly wd honestly without the agency running slipshod over statute and reg- 
ulations, while agencies are better able to reap the benefits of competition.” (House 
Conference Report 99-1006, “MakingContinuing Appropriations for ^scal Year 
1987,” pp. 774-76, October 16, 1986). The Board has also been praised by academic 
researchers, who note that “protests are an effective means of deterring and correct- 
ing ageniy problems atnong procurement personnel and, consequently, accomplish- 
ing the procurement objectives of the Government.”* Since the Board has done an 


*B<rf)ert C. Marsfall, Michael J. Meurer and Jean-Francois Richard, "Die Private Attorney 
C^neral Meets Public Contract Law: Procurement Oversight By Protest,” ^ Ho&tia Law Re- 
view 1, 2 (1991). These authors also point out that the neM for eSective oversight is not incom- 
patible with the deaire for increased discretion in the procurement system. Indeed, the one re- 
quires the other: 

Ibe fundamental issim is that, in many cases, inappropriate discretion is not distin- 
guishable &om appropriate discretion, at least not mthout the intervention of an over- 
sight mechanism, such as a protest. To illustrate this point, consider s procurement in 
which the RFP clearly favors IBM. Perhaps IBM has provided excellent service on pre- 
yicm contracts, or hu posted an innovative solution to a problem confronted by tlw lao- 
eunng-^raw. Alternatively, the PO [procurement oiGciai] may suffer from an 
appropnabilily problem. In such situations, how can good discretion he disentangled 
from bad ducrotitm? This identiBcation issue is not trivial since a TO who is accused 
of an approprwbility problem will naturally plead his case in terms of arguments that 
reflect sound buaineaa concerns. In the current environment, through de novo review, 

Continued 
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excellent job of fulfilling its mission, it makes no sense to d imin ish or dismantle its 
role or authority. 

The GSBCA is able to achieve these benefits at surprisingly low cost to the Gov- 
ernment and the taxpayer. Most protests are resolved in less than half the statutoiy 
period of 46 working days. In admtion, there is no reliable evidence that the protest 
process has significantly delayed agen cy hi^ technology procurements. Ihe Office 
of Federal Prorarement Policy (OFPP), was recently required by the House Appro- 
priations Committee to study whether located protests delay the use of equipment 
until such time as the equipment is technolomcally outdated” (House Report No. 
103-127 on the Treasury, Postal Service, and^neral Government Appropriations 
Bill, p. 49, June 14. 1993). 

OFPP was not able to substantiate this assertion. It noted, for example, that the 
Department of Health amd Human Services reported to OF^ &at in its experience, 
the aver^ time between filing a protest and finaJ disposition is 34 days, which it 
believes ‘^does not represent a significaint del^ in terms of the total procurement 
^le, or in terms of the life cyde of moifem ADPE.” (Office of Federad Procurement 
Policy, The Impact of Protest Delay on the Government’s Ability to Acquire (hirrent 
Computer Technology, p.6, March 1994). 

The role of the Boara has indeed been one of protection of the public interest. 
When aigency procurements arc delayed by suctxssful bid protests, the delay oc- 
curred ^ause the agency violated the law and needed to take corrective adion. 
Frequently, this connive action results in far greater savings to taxpayers than 
the cMts of the entire protest process. In fact, one of the proanirements used ats a 
success story by Dr. Keiman in his recent testimony ultimately succeeded because 
the Air Force appropriately implemented a GSBCA decision. The Desktop IV pro- 
curement is now considered as a highly suctcssful acquisition that has resulted in 
the procurement of nearly 300,000 state-of-the art personal computers by numerous 
(^vemment amncies. The Desktop IV contracts that were orimnally awarded had 
an evaluated fife cycle cost of $1.2 billion. In response to vendor protests, the Air 
Force imilaterally terminated the contracts before the case was tried by the GSBCA. 
The Air Force subsequently awarded a contract to a single vendor. The Board found 
that the vendor had proposed monitors that did not comply with the Trade A^m- 
ments Act, and that me Air Force failed to properly apply the procurement sohdta- 
tion’s provisions that required consideration of dual awards. Finally, the Air Force 
awarded two contracts with an agmgate evaluated cost of $724 million. Thus, the 
Air Force saved approximately half a billion dollars as a result of the protests. In 
addition, the dual awards that were praised by Dr. Keiman, and that have been one 
of the major reasons for the procurement’s success, were the direct result of the 
GSBCA’s protest decision. And it would be fitting if not only CCIA, but someone in 
government were to express appreciation to the GSBCA judges who guarded the 
public interest so very well. 

The Board’s critics also frequently imore the fact that a relatively small number 
of procurements that are protested. The GSBCA received 179 protests in FY 94. 
However, agencies perform thousands of ADP contract actions each year. Indeed, 
the GAO reported that during a six month sample period, only 4.3% of the 2,475 
ADP contracts awarded were protested at either the GAO or the GSBCA. (“Better 
Disclosure and Accountability of Settlements Needed”, (3GD-90— 13, March 1990, p. 
16). This percentage imored the contract actions performed under GSA schedules 
during the same period.’ 

To the extent that the possibility of protests makes agencies take mater care to 
follow the law, the protest process provides significant benefits that lar exceed the 
costs imposed in the relatively few procurements that are actually protested. If, as 


the GSBCA attenwts to disentangle bad discretion from good discretion by requiring the 
PO to provide explicit justification for all challenged decisions. 

Id. at 64. (Emphasis added). 

The oversight provided throu gh protests is more favorable to the exerase of agency (hscrebon 
than oveisight throui^ audits. Tbe authors note that, “the displacements of audits by protest 
almost certainly creates incentives for the increased use of discretion by POs. Accusatamu of 
malfeasance an Insperfor General are more chilling on the use of discretion because there 
are no formal chann^ of appeal.” Id. at 67. (Footnote omitted). „„„„ . , . . . 

Some of the criticism of the bid protest system by the current OFPP Administrate appears 
to be based on the efficacy of bid protests in reducing sole source awards. The authors state 
that, “Keiman also paints to what we have called overdeterrence as a prcblem in cmtract 
awards. Incumbents, particularly, IBM receive too few awards in the federal market. He b^ 
lieves this problem is caiwed partly by an overzealous a^ilication of CICA.” Id. at 63-64 (foot- 
note omitted). _ 

’The same GAO report found that the practice of “buying off protesters” or Fedmail, cited 
in the Report, is an infrequent occurrence. Moreover, Section 1436 of Federal Acquisition 
Streamlining Act of 1994 contains a provision which requires disclosure of any such payments. 
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the Report guggesU, agendes ape now more inclined to define requirements in a 
manner that wfll maximize competition, they are doing exwitly what the (^mpeti- 
tion in Contracting Act requires, and acting more faitfiftilly in the publk interest. 

There has been much made of the fact that the con^reial system used by com- 
panies to acquire their ADP needs does not include a bid protest process thus throw- 
ing into question the need for such a process in the federal arena.^ There are, how- 
ever, some ^stinct diflerences in the two systems which should he considered in 
making any judgments about the need for a bid protest process. 

Laive government ADP procurements once awcurded preclude any_ fiirther involve- 
ment by the losing vendors. That part of the federal agency, sometimes the bulk of 
the agency, is foreclosed to further sales efforts once an award is made, 'niis all or 
none approach forces mudi more intense competition and use of every available ave- 
nue to avoid losing the bid including the bid protest process. Statutory dianj^ em- 
bodied in the Streamlining Act of 1994 to move towara multiple vento awards wi& 
continued task order competition may offer a partial solution in this area and will 
probably reduce ^e number of protests. 

Finally, education, training and general expertise are often better in the commer- 
cial world where higher pay attra^ the best people. A higher level of competence 
in the procurement system results in fewer mistakes and lessen the need for correc- 
tive action. A major new emphasis on Government procurement professionalism and 
FT competence would be a far more systemic reform than elimination of an essential 
check and balance. The Board’s protest work has been praised by Congress, aca- 
demia and the computer trade press. It d^erves Congress' continued support. 

DE NOVO REVIEW 

Some of the Board’s critics have attacked various aspects of the Board’s powers, 
including the Board’s use of a de novo standard of review. The Board is required 
to decide cases ‘hinder the standard applicable to review of contracting officer final 
decisions by boards of contract appeals.’’ 40 UJS.C. §769(1X1). This stimdard, which 
is set forth in the Contract Disputes Act, calls for de novo review. It is routinely 
applied not only in GSA Board protests, but also in post-award contract disputes 
decided by agency boards of contract appeals, including the Armed Services Mard. 

Under this standard, the Board examines all the facts that are relevant to a pro- 
test, and make a reasoned decision based on the entire record. This ability to con- 
sider all facts and to take corrective action if the amncy violates the law is essential 
to the Board’s ability to keep procurements fair, 'fne de novo review standard also 
contains important limits that, we believe, are misunderstood by the Board’s critics. 
The de novo standard does not permit the Board to substitute its judgment fer agen- 
cy procuring officials. It does not allow the Board to decide which vendor reomves 
the protested contract. These points are widely known throu^out the acquisition 
community, and were recently confirmed in the report of the Department of Defense 
Section 800 Commission. An extract from the Commission’s report accurately de- 
scribes how the Board decides its cases: 

On matters committed to agency discretion, the GSBCA requires the protest 
to show that the agency's ciecision lacked a reasonable basis. As stated W the 
GSBCA: 

The law vests considerable discretion in the conduct of technical evalua- 
tions. Such evaluations will not be overturned unless the protester has 
demonstrated that the . . . technical evaluation was unreasonable [cita- 
tions omitted] 

The GSBCA has consistently taken the position that “our task is not to decide 
whether the agency’s behavior was ideal — only whether it was legally correct,.’’ 

Moreover, the GSBCA has taken a reasonable approach towaras the action 
759 prohibition of an agency violating a law. The mere violation of a regulation 
by an agency will not result in the GSBCA sustaining a protest unless it has 
a sigi^cant effect: on the procurement. [Footnotes omitted] (Ifeport of the Ac- 
^sftion Law Advisory Panel to the United States Congress. p,l-217, January, 

Thus, the Board has not interpreted, and could not interpret the de novo standard 
to permit it to ride roughshod over agency judgments. In fact, the current standard 
permits the Board to uphold agency decisions that might otherwise fall if the scope 


_ * It would be a nustake, however, to conclude that federal procurementa are signibcantly leas 
litigious than private infornution technology acquisitions. Marshall, Meurer, and Richard, 
supra, cite with approval statistics showing that one out of ten [private sector] transactions in- 
volving ADP products or services results in a lawsuit.” They conclude that "This fraction is com- 
parable to the rate to the rate of protests in federal computer procurements.” Id. at 23. 
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of the Board’s review was limited. Since the Board can decide cases on the basis 
of all relevant facts, not just those that were in front of the arancy decision-maker 
at the time decisions were made, agencies have been able to salvage defective analy- 
ses that justifled mcgor awards by showing that the award is still proper if the mis- 
takes in the agency’s initial analysis are corrected. The Board has used these cor- 
rected analyses to deny bid protests in procurements worth hundreds of millions of 
dollars. This result makes sense — neither vendors nor agencies should have to 
present cases piecemeal in multiple proceedings. Based on these benefits, there is 
sL^ly no reason to discard the e^blished, de novo standard. 

The abolition of the de novo standard would also have the undesirable effect of 
establishing one standard of review for bid protests, and another for claims decided 
^ the GSA and other boards of contract appeals under the Contract Disputes Act. 
The latter statute’s de novo review standard would survive the proposed amend- 
ment. But the GSA Board’s review standard for protests would chanm if some pro- 
posed reforms are enacted. There is simply no reason to distinguish daims and pro- 
tests in this manner. And there is no reason to create additionid levels of complexity 
for judges and litigants before the GSA Board of Contract Appeals. 

SUSPENSION OP PROCUREMENTS 

Critics have also considered weakening protest suspension procedures. Under 
these procedures, award or performance of contracts is stayed when a protest is filed 
before award or shortly thereafter, unless urgent and compelling circumstances re- 
quire the agency to proceed with the procurement. Since GSBCA protests must be 
decided within 6S days, the amount of the delay is minimal. However, the effect of 
permitting contracts to proceed pending protest can be catastrophic to the preserva- 
tion of an effective protest system. 

The concept of suspension was introduced in the protest system by the Competi- 
tion in Contracting Act. Prior to CICA, agencies routinely awarded and performed 
contracts during GAO protests. As a result, when GAO granted protests, it was 
often forced to rule that the cost of terminating the illegal contraift was too hi^, 
and that no corrective action could occur. Because of these problems, in the pre- 
CICA era, GAO protests rarely accomplished anything. The protester only obtained 
meaningful relief in approximately 1 percent of all decided cases. And the major rea- 
son for this failure was that GAO had no power to stop a contract award or contract 
performance while a protest is pending. As a result, agencies usually moved forward 
with their contracts knowing they could preclude any possibility of relief simply by 
spending money under the contract, and delaying the protest process as long as pos- 
sible. 

Unless vendors can achieve meaningful results in meritorious protests, they will 
have little incentive to use the system. The bid protest system represents a poli<y 
decision to use private companies as enforcers of federad procurement law. This deci- 
sion has a number of benefits. First, unlike Government auditors, private vendors 
are aJmost always “on the scene” when a violation occurs. Second, the protest proc- 
ess provides a mechanism for oversight without establishing cumbersome enforce- 
ment bureaucracies. However, the private sector wUl not assume this enforcement 
role without some assurance that it will achieve meaningful results in meritorious 
protests. 'The suspension process assures Uiat agencies will not be able to spend 
money under illegal contracts, and then use the high cost of termination as a reason 
to continue contracts that should never have been awarded. 

Mr. Horn. Our next panelist is Mr. Cole. Mr. Cole is the director 
of government affairs of HFSI, but I’m not quite sure what that 
stands for, Mr. Cole. What does it stand for? 

Mr. Cole. Well, it used to stand for “Honeywell Federal Systems, 
Inc.” And it’s now an independent company. 

Mr. Horn. And they go by “HFSF? 

Mr. Cole. 'That’s correct. 

Mr. Horn. And you’re representing the Information Technology 
Association of America? 

Mr. Cole. That’s correct. 

Mr. Horn. Welcome. Please proceed. 

Mr. Cole. Thank you. Good afternoon. Chairman Horn, Con- 
gressmen Flanagan and Davis. 
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I’m here today on behalf of ITAA, companies who build solutions 
for customers using computer software and communications. ITAA 
urges you to maintain vigorous oversight as FASA is implemented. 
And we support your efforts to continue the reform process. 

ITAA’s agenda for procurement reform includes expanding the 
definition ot “commercial item,” reducing the burdens of the Truth 
In Negotiation Act; decreasing the cost of complying with the Buy 
American TVade A^eements Act; and, maintaining the competitive 
benefits of task and delivery order contracts and the GSBCA bid 
protest forum. 

I will address my comments to commercial services and the bid 
protest issue. Commercial services. 

ITAA was very pleased that FASA includes commercial services 
in the “commercial item” definition. Once FASA is fully imple- 
mented, you will have removed many costly and antiquated certifi- 
cation burdens that block market entry and deny agency access to 
a broad range of competitively priced services. 

ITAA is anxious to review the implementing reflations on the 
“commercial item” definitions once they are issued. We will notify 
the subcommittee of any concerns. 

Regarding bid protests, ITAA believes that the bid protest proc- 
ess at the GSBCA works well, despite increasing concerns ex- 
pressed in government to the contrary. GSBCA serves the purpose 
of providing an efficient and unbiased judicial forum for review. 
ITAA is concerned that bid protests are receiving undue blame for 
the length of the procurement process. 

There are relatively few IT protests, and the number is dropping. 
According to Federal Sources, Inc., 10,000 significant IT procure- 
ment-related actions were made in 1994. Each of these could have 
been subiect to a protest. In fact, only 214 of these decisions were 
protestea, compared to the 10,000 possible decisions susceptible to 
protest. 

We believe that 214 is relatively small and is down from 320 only 
2 years ago. After review of the statistics for these 214 protests, 
174, or 80 percent, were resolved almost immediately within 2 
weeks and as a consequence, with no virtual effect on tne time in- 
volved in the procurement cycle. And only a mere handful of the 
214 involved delays approaching 6 months. 

It has also been suggested that protests add significant delays to 
the procurement cycle. The statistics, again, lead to a different con- 
clusion. A data base was used to study 198 major procurements in 
1994. '^ere was only 2.2 months added, or 10 percent, to the time 
otherwise needed for the procurement. 

We can also note that the longest phases of the procurement 
cycle were those involving initiation and proposal evaluation. These 
two phases combined to account to two-thirds of the procurement. 
ITAA recommends that legislative reform should best be directed 
at streamlining these processes. 

In general, flien, ITi^ concludes that protest trends and statis- 
tics are very f couraging. The number of filings is decreasing, and 
we believe this is due to better communication, more selectivity on 
the part of the vendor community, and better understanding of r^- 
ulations and protest case law by the government contracting offi- 
cers. 
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We conclude that the benefit derived firom the GSBCA protest 
system outweighs the delay incurred in a vepr small number of 
protests and that the threat of protest is having a positive effect 
on the quality of procurement policy today. 

There has also been some concern expressed that the mere threat 
of a protest has caused contracting officers to be overly cautious in 
their actions in order to avoid a protest, and that this activitv ex- 
tends the procurement cycle. In fact, there is little evidence snow- 
ing that there has been any significant extension to the procure- 
ment cycle. 

We voice strong support for multiple protest venues. In particu- 
lar, we believe that (^BCA and its independent, de novo standard 
of review, which allows a fresh look at every procurement that is 
protested, should be retained. In our view, GSBCA has acquired 
substantial understanding of, and insight into, our industry. 

This extensive expertise, coupled with de novo review and the 
speed with which a decision is reached, has provided clarity and 
consistency for resolving contract disputes. We would strong op- 
pose the substitution of another standard at the GSBCA. ^ank 
you. 

[The prepared statement of Mr. Cole follows:] 

Prepared Statement op Randall I. Cole, HFSI, for the Information 
Technology Association of America 

Good afternoon Chairman Horn and members of the Subcommittee. I am Randall 
Cole, Government Affairs Director for HFSI, here today on behalf of the Information 
Te^nology Association of America. ITAA represents over 5700 direct and affiliate 
members across the country. These are information technology companies who build 
information-based solutions for customers, using computers, software and commu- 
nications. We support your efforts to complete trie important work of streamlining 
the federal acquisition process. 

I would like to thank the Subcommittee on Government Management, Informa- 
tion and Tedinology for providing us this opportunity to testify. As an industry 
group, we applaud the substantial strides government made with last year’s Federal 
Acquisition Streamlining Act, ITAA urges you to maintain vigorous oversight as 
FASA, as it has come to be known, is implemented. We support your efforts to con- 
tinue the procurement reforms from the last Congress. 

ITAA’s agenda for procurement reform includes: expanding the definition of com- 
mercial item, reducing the burins of the Truth-in-Negotiations Act, decreasing the 
cost of complying with the Buy American/Trade Agreements Acts, and maintainii^ 
the competitiveDenefits of task and delivery order contracts and the GSBCA bid 
protest forum. 

COMMERCIAL SERVICES; 

ITAA was very pleased that FASA has taken the first step in including commer- 
cial services in the commercial item definition. The federal goven^ent is the great- 
est consumer of services, yet our own laws have limited our ability to gain the fuU 
benefit of these services. Once the law is fully implemented, you will have removed 
many of the costly and antiquated certification burdens that block market entry and 
deny agency access to a broad range of competitively priced services. 

ITAA is anxious to review the impIenKnting regulations on the commercial item 
definitions once they are issued, and we will notify the Subcommittee after we have 
had an opportunity to determine if the definitions meet our expectations. K not, we 
will urge ttiat the full definition of services be included in any procurement reform 
bill considered by this Congress. 

truth-in-negotiations act: 

TINA continues to be a major sticking point for commercial vendors — and a very 
real barrier to a simplified, streamlined government procurement process. We share 
the goal of making government more efficient and eff^tive; we believe that the way 
to get there is the adoption of business practices which more closely emulate the 
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private aector and its cost advantages from using commercial products. TINA im- 
poses requirements which run counter to this purpose. 

As ; ^ou know, TINA forces vendors involved m procurement actions to produce and 
certi^ extremely detailed information regarding the actual coats of develming and 
manufacturing their products — products which have already met the teat of competi- 
tion in the rohust commercial marketplace. The jrovemment’s request for this cost 
or pricing data fails the test of common sense. TINA adds cos^^ reduces choice, and 
creates no value for the govermnent customer or taxpa^g pubuc. 

While (he perception may be that this problem has been adequately addressed by 
TlNA’s oommeroial product exemption, the reality is that proposed regulations have 
rendered the exemption essentiaUy ineflective. (^mmerdal contractors seeking the 
exemption must still submit and maintain vast quantities of sales/pricing informa- 
tion. FASA added a new layer of cost and complexity by establishing post-award 
audit ri^ts for the mvernment. ITAA, like others in industnr, has been dis- 
appoints by (he complex, confusing, and cumbersome proposed FASA/TENA regula- 
tions that have been issu^ to date. 

In crafting new legislation, we uiw you to; 

• clarify that commercial products are clearly exempt from TINA; 

• require offerors to provide onlv information that is readilv available in the 
normal course of their commercial business on prices typically chaiged for the 
same or similar products in that marketplace; 

• limit audit rights to pre-award examinations; and, 

• eliminate the requirement for price reductions and post-award audits. 

BUY AMERICAN AND TRADE AGREEMENTS ACTS: 

The Buy American and Trade Agreements Acts also pose requirements unique to 
the federal government marketplace. And like TINA, these Acts add to cost, narrow 
the government customer’s product selection options, and do not increase value. If 
the government’s goal is to gain efficiency and effectiveness by emulating commer- 
cial practices, we recommend eliminating these government-specific requirements. 
Despite industry’s requests for relief from these liurdensome laws, FASA did not 
substantially address this issue. 

Information technology companies compete in an international marketplace. Com- 
panies selling in the fe^ral marketplace must also expend significant resources to 
track and certify product and con^nent origin information — information that must 
^ developed, carefully retained for governmental reporting, but otherwise has no 
intrinsic value. In the highly competitive IT meuketplace, (he origin of components 
in a piece of equipment is less important to industry than, for example, the compo- 
nents’ availability, reliability, and quality. These laws impose signincant risks for 
non-compliance, and the net result is lost productivity and higher prices for govern- 
ment because of these artificial requirements. 

ITAA would like to see BAA and TAA rules removed entirely for commercial 
items. At a minimum, the Rule of Origin for the Buy American Act should be modi- 
fied to ensure that goods produced in the US, with foreign components can compete 
on an equal basis with foreign^roduced goods containing those same components. 
This is, in effect, the substantial transformation test found in the Trade Agreements 
Act. This would simplify certifications and remove much of the confusion surround- 
ii^ these laws. We also believe the latter change could be made administratively 
without resorting to lemslation. We urge these changes to be made immediately in 
order to modify these burdensome, and costly, requirements, while the Congress 
considers eliminating the rules entirely. 

TASK AND DELIVERY ORDERS: 

Open competition is the hallmark of our free market economv and a defining at- 
tribute of the federal marketplace. While we draw strength mm competition, to 
achieve lull benefits government must work to assure that the competitive process 
18 guided by common sense. Regarding the issue of task order contracts, we found 
the provisions in FASA to be complex and confusing. Again, since these implement- 
i^ng regulations have also not been published, we are expressing concerns which we 
hope will be addressed. 

Task order contracts are used in many of the larger federal contracts for mission 
support. In such programs, initial statements of wonc are drawn up to address mis- 
sion critical needs; agencies cannot always forecast the full range of products and 
services that may be required over an extended period of time. Task order contracts 
allow the user commumty to acquire products or services on an as needed basis. 
Competition for these contracts takes place among the vendors seeking the contracts 
for these services. 
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The draft implementing remlationa on task and delivery orders are not yet pub- 
lished. This issue, however, is veiy important to ITAA members. We will let the 
Subcommittee know our views once we have seen the actual text of these regula- 
tions. 


BID PROTESrrs: 

FTAA believes that the bid protest process at the GSBCA works well, despite in- 
creasing concerns expressed in government to the contrary. GSBCA serves the pur- 
pose of providing an efficient and unbiased judicial forum for review. ITAA is con- 
cerned that bid protests are receiving undue blame for the length of the procure- 
ment process. 

Based on statistics we received from Federal Sources, Inc. (an IT market research 
firm) we believe that a compelling case can be made to demonstrate that this blame 
is not deserved. Tbere are really few IT protests and the number is dropping. Ac- 
cording to Federal Sources, 10,000 signiftcant IT procurement-related actions were 
made in 1994. Each one of these could have been subject to a protest. In fact, onljy 
214 of these decisions were protested in 1994. Compare to the 10,000 possible deci- 
sions susceptible to protest, we believe that 214 is relatively sniiall, and is down 
from 320 onljr two years ago. 

It may be instructive to examine how long it took to resolve these 214 protests. 
Exhibit I summarizes the Federal Sources (uta. As is noted, 174, or 80% of tbese 
214 protests, were resolved almost immediately, within two weeks, and as a con- 
sequence, with virtually no effect on the total time involved in the procurement 
cyde. Most of these protests were due to the lack of communication between the 
parties. The remainiM 40 break into two categories 16 pre-award protests, and 24 
post-award protests. lugard^ the pre-award protests, tiiese procurements are not 
necessarily delayed because it is possible to adjudicate the protest while proceeding 
vrith the procurement. Regarding the post-award protests, 16 were denied and re- 
sulted in a two month delay. This delay resulted from the normal time required to 
resolve a protest. 

Nine of these post-award protests were granted, resulting in delay beyond two 
months. This additional delay amounts to about 10% of the total time for the pro- 
curement. It usually takes three to six months to correct the violations of refla- 
tions identifled by me GSBCA. In summary, of the 214 protests filed last year out 
of the 10,000 IT decisions, only 24 caused any real delay. 

It has also been suggested mat protests add significant delays to the procurement 
cycle. The statistics, again, lead to a different conclusion. Exhibit 11 illustrates that 
for the 198 mnjor procurements studied in 1994, there was only 2.2 months addetL 
or 10%, to the time otherwise needed for the procurement. There was additional 
time required to correct the nine Tlawed” procurements. 

Again referring to Exhibit II, we can note that the longest phases of the procure- 
ment cyde were those involving Initiation and Proposal Evaluation. These two 

{ ihases combined account for two-thirds of a procurement. FTAA recommends that 
egislative reform should best be directed at streamlining these processes. 

In general then, ITAA concludes that protest trends are very encouraging. The 
number of filings is decreasing and we believe this is due to better communication, 
more selectivity on the part or the vendor community, and better understanding of 
regulations and protest case law by the government contracting oftiMis. Secondly, 
agencies are losing far fewer protests. Our sense is they are conductog bei^r pro- 
curements because of training and the use of central procurement offices. Thus we 
conclude that the benefit denved from the protest system outweighs the delay in- 
curred in a very small number of protests and that the threat of protests is having 
a positive effect on the quality of procurement policy today. 

Because of the great attention given to mqjor systems protests by the media, we 
have an environment where prominent, but unfortunate, exceptions may be causing 
poliCT reconsideration. ^ i * u 

There has also been some concern expressed that the mere threat of a protest has 
caused Contracting Officers to be overly cautious in their actions in order to avoid 
a protest and that this activity extends the procurement cycle. In fact, there is no 
evidence lowing that there has been any significant extension to the procurement 
cycle since the inception of GSBCA as a protest forum. , 

As we mentioned earlier, not only are the numl»r of protests declimng, but the 
debriefing provisions contained in FASA will continue this trend. When a vendor 
understands why it lost, and that it was fairly treated, it will be less inclined to 
pursue the extremely costly venue of a bid protest. 

ITAA voices strong support for multiple protest venues. In particular, we bemve 
the GSBCA and its independent, de novo standard of review, which allows a fresh 
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look at every procurement that is protested, should be retained. In our view, GSBCA 
has acquired substantial understanding of and insight into our industry. This exten- 
sive expertise, coupled with de novo review, and the speed with which a decision 
is reached, has provided clarity and consistency for resolving contract disputes 
throughout the many agencies of government. We would strongly oppose the substi- 
tution of another stwdsurd at the &3BCA. 

Again, ITAA appreciates this opportunity to express our views. We look forward 
to working with the ^bcommittee on iiiture procurement reform legislation. I will 
be happy to answer any questions you may have. 

Thaiu you. 

Infotech Prouneinent Delays Resulting from GSBCA Protests 

(CalDidtriwr ISM) 

Nanbet «( i.,,-,-. 


Granted Pie-Awd (2-3 Month Delay) 5 2.3 

Granted Post-Awd (4-6 Month Delay) 9 4.2 

Denied Pre-Avad (1-2 Month Delqr) 11 5.1 

Denied Post-Awd (2 Month Delay) 15 7.0 

Settled (2 week delay) 174 81.3 

Total 214 
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Mr. Horn. Thank you very much, Mr. Cole. 

Next, we have Mr. Bruce Leinster, program director of the Fed- 
eral procurement policy for IBM Government Systems of IBM 
North .Ajnerica. 

And you’re speaking on behalf of the Information Technology In- 
dustry Council? 

Mr. Leinster. Yes, sir. 

Mr. Horn. Welcome. 

Mr. Leinster. Good afternoon. Chairman Horn, Representative 
Maloney, and members of Uie subcommittee. 

I am responsible for Federal procurement policy for the IBM 
Corp. and serve as the chairman of llie ^vemment procurement 
committee for the Information Technology Industry Council, the as- 
sociation of leading IT companies. And I appreciate the opportunity 
to appear before you today. 

I am here today to ask you to make three changes to existing 
procurement laws regarding the way in which the government buys 
off-the-shelf commercial inmrmation technology products. 

First, use the “commercial item” definition and only that defini- 
tion contained in the 1994 Federal Acauisition Streamlining Act, 
FASA, to exempt any product meeting that definition from the re- 
quirement to provide cost and pricing data. 

Second, limit the government’s right to audit any transactional 
sales data that might be provided by industry to help the govern- 
ment evaluate its proposed prices to preaward rights only. 

And third, waive acquisitions by the government of these prod- 
ucts from the requirements of the Buy mnerican and Trade A^ee- 
ment Acts. Doing this will create a public sector buying environ- 
ment more closely resembling that of the private sector to which 
the overwhelming msgority of our products are delivered, thereby 
promoting industry participation in this marketplace. 

Let’s take a look at the Truth In Negotiations Act, the single 
largest impediment to industry’s providing its products to the gov- 
ernment. Over the past 40 years, the real price performance of 
computing has doubled every 18 months. Today, the average prod- 
uct cycles in our indust^ range from 6 months to 24 months. Con- 
sequently, the commercial marketplace is demanding, competitive, 
and global. 

Private sector buyers, whether buying for their companies or for 
themselves, have benefited from this phenomenon without the im- 
position of any artificial rules governing these transactions; yet the 
government when buying these very same products shackles indus- 
tiy by requiring the submission of either detailed, costly, and bur- 
densome cost and pricing data or, alternatively, transactional sales 
data. 

It then reserves to itself the right to audit this data for up to 2 
years a^r contract award, subjecting industry to penalties ranging 
from price adjustments to criminal proceedings. 

My personal experience with government buyers is they don’t be- 
lieve they need any of this information to do their job responsibly. 
It is simply a file stuffer, information they are required to get sim- 
ply because the law requires it, not because they need it. 

Industry believes it should never have to provide transactional 
sales data. To the extent that it does, however, it should not be 
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subjected to postaward audit requirements that are totally incon- 
sistent with commercial practice. Suggested legislative language is 
attached to our written statement. 

The same is true of the Buy American and Trade Agreement 
Acts. In short, the requirements of these statutes are intended to 
provide a preference in the Federal marketplace for American 
goods. IBM has over 100,000 employees in the United States, 
where it conducts 90 percent of its research and development. We 
manufacture virtually all of our foil product line of computer sys- 
tems in U.S. plants. 

Yet when selling to the government, unlike when selling the 
same products to the private sector, we must disclose and certify 
whether more or less them 50 percent of the parts contedned in 
each and every one of our products was manufactured in the Unit- 
ed States. 

In a global marketplace where computer parts are globally 
sourced, this is an increasingly unrealistic emd unnecessary re- 
quirement. 

You have before you two typical personal computer circuit cards. 
They are the same part numner, are functionally identical, and are 
stored in IBM’s inventory in the same place. Yet because the parts 
that go in these cards are obtained from multiple sources in mul- 
tiple countries, the number of U.S. parts versus the number of non 
U.S. parts on these fimctionally identical cards is different. 

Frequently, this results in two functionally identical cards hav- 
ing on the one card greater than 50 percent U.S. parts and on the 
other card, less. IBM delivers thousands of these cards and prod- 
ucts every day, as do my competitors. I’m sure that you can appre- 
ciate not only the burden that this imposes on us but also the re- 
ality that there is no other requirement to provide this information 
for the 98 percent of these products that are destined for the com- 
mercial marketplace. 

Accordingly, we request that the subcommittee add the Buy 
American Act and the Trade Agreement Act to the list of clauses 
already identified by FASA as not applicable to the acquisition of 
commercial items. 

Mr. Chairman, resolving these issues will go a long way toward 
removing the serious obstecles that discourage commercial suppli- 
ers from selling its products to the Federal Government. We urge 
you to seriously consider our recommendations and would welcome 
the opportunity to work closely with you on these matters. 

Thank you. I would be happy to answer any questions. 

[The prepared statement of Mr. Leinster follows:] 

Prepared Statement of Bruce E. Leinster, IBM Corp., for the Information 
Technology Industry Council 

The Information Technology Industry Council (^T^) appreciates the opportunity 
to appear before the House Government Reform and Oversight Subcommittee on 
Government Management, Information and Technology, to present our proposals for 
additional, much needed statutory reform of the federal acquisition system. We coin- 
mend the Subcommittee for calling this hearing, and look forward to working with 
you during the 104th Congress to further streamline and simplify government pro- 
curement. 

m represents the leading US. providers of commercial information technology 
products and services. Its members had worldwide_ revenues of $269 billion in 1993. 
They employ more than 1 million people in the United States. 
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As an industiy aiisociation comprised solely of commercial manufacturers and sup- 
pliers, m has been a long-time supporter of streamlining the federal prorarement 
process, and has consistently advocated the adoption of market-tested and prown 
commerdal business practices to accomplish this worthwhile obj^ive. A^rmngly, 
we were an enthusiastic supporter of the Federal Ac<piisition Streamlining Act of 
1994, PASA, pamed by this Committee and signed into lew by the President last 
October, Althou^ that lerislation established the sUtutoiy impetus for making im- 
portant improvements in the way the federal government intersets with commercial 
business, a number of issues of critical importance to commercial inAistry were not 
fuUy addressed or were not included in the legislation. 

In this statement, ITI will provide an overview of the commercial information 
technolt^ industry’s perspective on feiteral procurement polity, and then address 
two specillc issues that we believe require further Congressional attention in order 
to truly caeate a government that “works better and costs less.” 

THE COMMERCIAL IT INDUSTRY PERSPECTIVE 

Each year, the federal government purchases tens of bUIions of dollars worth of 
goods and services hum commercial sources. In Fiscal Year 1994, the OTvernment 
spent an estimated $24 biUion on commercial information technology. It is impop 
tant to note, however, that this figure represents only a small percentage of ttiis 
industry’s total annual domestic sales. 

The rules and regulations that govern how tax dollars are spent have a significant 
impact on the government’s ability to acquire the most up-to-date commercial infor- 
mation technology, and particulany on the continued participation of a broad array 
of innovative commercial firms in the federal marketplace. Hence, if the government 
is going to achieve the worthwhile gtmls of obtaining the most current technology 
availaUe in a timely fashion, it is critical that it embrace policies that encourage 
Uie commercial industry to continue and expand its interactions with the federal 
marketplace. 

Greater reliance on commercial products and business practices would enable the 
federal government to take maximum advantage of private sector research and de- 
velopment, to more fully benefit from private sector high technology product applica- 
tion investment and experience, and to realize greater economicoraefita from the 
vigorous competition that is the hallmark of the commercial marketplace. Unfortu- 
nately, despite recent sincere efforts to bring about change, the current federal ac- 
^isition process is still burdened by a Cold War-era procurement culture, and buy- 
ing rules and procedures that were designed to facilitate the {Kquisition of weapons 
systems on a cost and fee basis. That system’s certification and paperwork require- 
ments, as well as other government-unicpie rules and regulations, all of which may 
be appropriate for cost-based weapons purchases, are not appropriate for oomnKrcial 
products and services. Rather, they increase the cost and complexly of doing busi- 
ness with the federal government, and ultimately, create a significant barrier to 
greater commercial business participation in the federal marketplace. 

“Commercial items” are difierent from so-called “milspeced” or cost-based products 
and services (including so-called “nondevelopmental items”), which are or have been 
designed and built at taxpayer's expense to conform precisely to a federal agency’s 
specifications. Goverament-unicpie missions often recpiire agencies to adc industry 
to research, design, and develop totally unique products. In order to safemard tax 
dollars, the ^vemment recpiires the offeror to reveal those exists directly attrib- 
utable to the design and manufacture of the product, as weU as indirecst costs, such 
as overhead. All cost data submitted by the ofleror is subject to government audit. 
In contrast, commercial products and services are researched and developed pri- 
marily at private expense, a universe of customers purchase them “as offered," and 
their prices are set through vigorous competition with other suppliers In Uie com- 
mercid marketplace. By definition, these characteristics establish the commerciality 
of such products. 

In the American free enterprise system, it is understood and readily accepted that 
the interaction of all factors in the marketplace — including, and in particular, «>m- 
petition — establishes the fairness and reasonableness of prices for commercial prod- 
ucts and services. Nevertheless, buyers (whether business or government) still have 
an obligation to ensure they are spending their resources wisely, regardless of 
whether the resource being expended is stockholder equity or tax dollars. Numerous 
maiket research tools (e.g., catalogs, advertisements, previous buying experienoe, 
databases, ete.) are really available and utilized in the commercial marketplace to 
help determine such things as product availability, features, peiformanoe and the 
range of asking prices, information critical to making sound bu^g decisions. Unfor- 
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tunately, federal e^nciea and contract personnel rarely avail Uiemselves of such 
common resources. 

Despite various well-intended attempts to revise and update the way the govern- 
ment buys goods and serviras, there is still a tendency to rely or fall oa^ on those 
procedures and methods with which contract personnel are most fmniliar, i.e., the 
application of cost-based, government-unique rules and reflations that literally 
turn the commercial buyer-seller relationdiip on its head forcing the seller to 
“prove” that his asking price is fair and reasonable, or that he indeed is offering 
a cojEomercial produrt or semce. In our view, this resistanre to change remains a 
significant barrier to achieving genuine procurement reform, and in particular, to 
the_ expanded utilization of commercial technology and business practices. We firmly 
believe that nothing short of explicit statutory guidance will overcome this inertia. 

m strongly supports the separate and distinct statutory treatment of true com- 
mercial products wd services, as well as the promulgation of separate procurement 
rules and regulations that mirror standard conunerciid business practices. Those 
rules should appropriately recognize the federal government’s limited role in the dy- 
namic, hi^ily-competitive commercial marketplace, end minimize their impact on 
commercial companies that also sell to the government. 

FASA 

The enactment of FASA created the opportunity for the government to adopt 
many commerdal-like business practices, and for rtiaking important changes in the 
way the federal agencies acquire commercial information technology. Unfortunately, 
however, the law still did not go far enou^ toward effectively insulating commercial 
manufariureni and suppliers from burdensome, f vemment-unique requirements. 
Moreover, it created a new burden that has no effective parallel nor practical use 
in commercial practice, namely, a two vear post-award government audit right. 

With a few k^ changes, FASA could have significantly improved the way the fed- 
eral government acquires giMds and services, and could have created greater incen- 
tives for expanded commercial business participation in the federal marketplace. To 
accomplish these essential goals, ITI urges the Subcommittee to address our three 
primary concerns, outlined below, 

1. The Truth in Negotiations Act 

‘“TINA,” the Truth in Ne^tiations Act (10 U.S.C. 2306(a)), is the single greatest 
impediment to federal acquisition of commercial products and services. When Con- 
gress drafted and passed TINA, it recognized that the highly-oompetitive nature of 
we commercial mailcetplace would ensure that prices for commercial products and 
services would be “fair and reasonable,” and therefore it would be unnecessary — in- 
deed burdensome — to expect commercial suppliers to collect and submit “cost or 
pricing data" to demonstrate how the price was determined. Unfortunately, during 
the subsequent regulatory implementation of TINA, equally obtrusive ana burden- 
some data submission requirements were created in oi^r for a supplier to “prove” 
that an offered product or service was truly commercial, thereby effectively negating 
the commercial exceptions of the original law. 

Under TINA, non-competitive procurement actions (e.g., contract modifications) 
generally require contra^rs to provide and certify to eriremely detailed informa- 
tion regarding the actual costs of developing and manufacturing their products. This 
“cost or pricing data” requirement is both reasonable and appropriate when procur- 
ing government-unique items that have no basis in the commercial marketplace and 
where a competitive price analysis is not practicable. However, sudi intrusive data 
requirements are neither necessary nor reasonable when the desired products are 
developed at private expense and routinely compete in the vigirous commercial mar- 
ketplace, ana when price reasonableness can be readily established wiDi simple 
market analysis. Moreover, the vast majority of commercial contr^Aors are unable 
to provide, much less certify to, such specialized data. 

Since no commercial purchaser would abrogate his responsibility for independent 
market analysis and demand similar information on prior sales to other customera, 
few commercial manufacturers can readily provide the unique, exhaustive sales/pric- 
ing information required by the TINA regulations. Although both the Administra- 
tion’s National Fterformance Review and the Defense Department’s Section 800 
Panel recommended greater reliance on market analysis and an expansion of the 
comn^rcial products exception to TINA, FASA virtually ignored market amalysis 
and failed to effectively end government reliance upon extremely burdensome con- 
tractor submittals. 

During consideration of FASA, ITI urged Congress to place greater emphasis on 
developing and utilizing market research capabilities withm the federal government. 
As the single largest buyer of information technology, the federal government has 
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a substantial store of information regarding the prices it has paid for remmenad 
products and services. Unfortunately, the government has made no real effort to toI- 
lect and oreanize that information into a useful and easily-accessible format. The 
governments ability to conduct effective market researrfi could be vastly simplified 
and enhanced by organizing and maintaining this data in a standardized, govern- 
ment-wide database. Estabushing such a database would curtail the Mvemment’s 
dependency on contractor data submissions and paperwork in general and reduce 
the non-value-added administrative coats typically associated with selling to the 
government. The resulting “simplification” would render the federal marketplace 
more attractive to lar^ and small businesses alike, and lead to even greater com- 
petition for pivernment contracts. 

2. Post Award Audits 

Another serious data-related concern stems from Sec. 1204 of PASA, “Additional 
Special Rules for Commercial Items.” Rather than brii^ federal procurement prac- 
tices more in line with those utilized in the commercial marketplace, this section 
ran completely contrary to common business practice by creating a post-award price 
ai^ustment mechanism for perceived deficiencies in government-required data sub- 
missions. 

Under current law, the sales or pricing data a contractor submits to qualify for 
the TINA commercial item exception is evaluated for suflicieniy and accuracy before 
the contract is signed. Frequently, a contracting officer will enlist audit assistance 
in making this determination. PASA altered tms practice by enabling the federal 
government to extend this sufficiency/accuracy determination for up to two years 
after award of a contract, thereby granting the government an unprecedented post- 
award au^t right into a contractor’s commercial operations. It is difficult to conceive 
of a greater departure from commercial practice or a greater disincentive to partici- 
pation in the federal marketplace. We urge the Subcommittee to include in new leg- 
islation language that strikes this onerous requirement from existing law. Further, 
we urge you to include lan^aTC that exempts commercial items form the onerous 
requirements of the Truth in Negotiations Act (please see attached draft amend- 
ment). 

3. Buy American Act 

Over the years. Congress has extended numerous government-unique laws to fed- 
eral commercial item procurements. This has created significant prcmlems for com- 
mercial suppliers who wish to offer their products and services to the government, 
since sudi requirements are totally inconsistent with commercial business practice. 
Further complications arise when Congress modifies su(^ laws, often rendering 
them inconsistent with other statutes and reflations or creating additional audit 
requirements that increase the necessity of collecting even more government-unique 
data. 

The Buy American Act (“BAA”), 41 U.S.C. 10a, et seq., is a prime example. For 
procurements not covered by the Trade Agreements Act of 1979 (“TAA”), 19 U.S.C. 
2501, et seq., a provision of the BAA requires that, for federal procurements of 
American-made technology under a certain dollar threshold, a ‘TJ.S. end product” 
must contain at least 50 percent U.S. content or it will be subject to an evaluation 
penalty differential of up to 60 percent of the original asking price. 

Commercial product development is planned and carried out with minimal regard 
to the source of components. Information technolo^ manufacturers acquire compo- 
nents and peripherus from multiple suppliers throughout the world, and may 
change their sources on a weekly or even daily basis. By and large, commercial sup- 
pliers, many of whom sell less than 10 percent of their products and services to the 

S vemment, are not going to chanro their sourcing requirements simply to “pass” 
e arbitrary tests imposed by the BAA. Nevertheless, if they do choose to compete 
for federal contracts, they have to establish and maintain sophisticated tracking and 
management systems, the high cost of which places them at a competitive disadvan- 
tage when they compete internationally. Clearly, any test requiring restrictions on 
the sourcing of components and manufacturing is an anachronism, and discourages 
commercial companies from selling to the federal government. 

ITI believes that commercial products should be exempt from the BAA. At a mini- 
mum, the federal government should be consistent and adopt a single, ^vemment- 
wide rule-of-origin, namely, “substantial transformation,” as contained in the TAA 
for aU federal acquisitions of commercial off-the-shelf technology, regardless of the 
procuring agency or whether the procurement is covered under the BAA, the TAA, 
or any other current or future statute or agreement. This would inject much needed 
consistency into the process and remove a significant disincentive for commercial 
companies. 
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_ Ultimately, if a federal law does not apply to private transactiona in the commer- 
cial marketplace, it should also not apply when the government enters the san% 
maiketplsM as a buyer of commercial p>ods and services. In other words, commer- 
cial manufacturers should be able to sell to the government under the same terms 
and conditions as they do to other conutMrcial customers. Although FASA did pro- 
vide some relief from government-unique recpiirements, it did not go far enough. We 
urw the Subcommittee to include in new lejnslation language that exempts commer- 
cial items from the onerous burdens of the BAA. 

CONCLUSION 

There are a number of additional improvements ITI could reoomn^nd that would 
further advance genuine procurement reform. Some of them have been advocated 
by other industry groups here today. Nevertheless, as commercial information tech- 
nology manufacturers and suppliers, ITI firmly believes that, with implementation 
of the key changes to existing law that we have outlined in this testimony, signifi- 
cant improvements will be realized, resulting in mater government access to state- 
of-the-art commercial information technology, ana a dramatic expansion of commer- 
cial participation in the federal marketplace. / 

m DRAFT AMENDMENT TO THE TRUTH IN NEGOTIATIONS ACT 

SEC. XXX. EXCEPTIONS TO COST OR PRICING DATA REQUIREMENTS. 

Section 2306a(b) of title 10, United States Code, is amended to read as follows: 

“(b) EXCEPTIONS. — (1) This section shall not be applied to a contract or sub- 
contract for — 

“(A) commercial items, as defined in section 4 of the Office of Federal Procure- 
ment Policy Act (41 U5.C. 403); 

“(B) other than commercial items when the price agreed upon is based on — 
“(i) adequate price competition; or 
“(ii) prices set by law or regulation; or 

“(C) in any case when the head of the procurement activity determines that 
the requirements of this section may be waived and states in writing the rea- 
sons for such determination. 

*^2) This section shall not be appUed to a modification of a contract or subcontract 
if— 

“(A) the contract or subcontract being modified is one to which this section 
shall not be applied by reason of clause (i) of paragraph (IXA): and 

“(B) the modification would not change the contract or subcontract, as the 
case may be, from a contract or subcontract for the acquisition of a commercial 
item to a contract or subcontract for the acquisition of a noncommercial item.”. 

Mr. Horn. Thank you very much. We appreciate your coming, 
Mr. Leinster. 

Our last witness on this panel is Mr. Dennis Cossey, president 
of Innotek Corp., from Little Rock, AR. 

Thank you much for coming. 

Mr. Cossey. Tnank you, Mr. Chairman. Mr. Chairman, members 
of the subcommittee, my name is Dennis C. Cossey. I’m chairman/ 
CEO of Innotek, Corp. If I may, let me preface my remarks by 
thanking you, Mr. Chairman, as well as the committee members, 
for allowing me to come to you today as a representative of small 
busiiiBss* 

I want to talk about some reform to the Federal procurement 
system to rectify a situation that we strongly feel represents a 
breach of fiduciary responsibility on the part of the Federal Gov- 
ernment, a situation that is a serious impediment for small busi- 
ness to successfully participate in the Federal procurement process 
and jeopardizes a company’s commercial future, a situation that is 
hostile to new innovative technology and development, promotes 
the waste of taxpayers’ dollars, and inhibits competition, all of 
which further seeks to undermine the integrity of the overall Fed- 
eral system. 
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I’m speaking about the acknowledgment, the protectwn of private 
property ri^ts by government agencies, as well as their procure- 
ment officers, a right that is guaranteed under Article I, Section 8 
of ffie U.S. Constitution. 

Millions of Federal dollars are spent annually to support the re- 
search and development of new technologies that can provide solu- 
tions for government problems, as well as possessing the potential 
to solve problems for the United States, as well as pobal industrj^ 

My company is a small business engaged in the development and 
commercialization of new pollution control and waste disposal tech- 
nologies. We view the U.S. Government as potentially one of our 
largest and most valued customers. Therefore, we applaud our gov- 
ernment’s trend toward a more conservative fiscal policy through 
downsizing and through the implementation of innovative manage- 
ment practices. 

However, should certain individuals within the government 
choose to manipulate the system for their own purposes, the poten- 
tial for procurement abuse can result in considerable waste of gov- 
ernment assets. We firmly believe that our company, along with 
many others, have been subjected to such management philosophy 
involving government procurements in the past. 

Although I can provide specifics for each of these occasions, this 
is not why we’re here today. What we hope to accomplish at this 
forum is to prevent such abuses from continuing in the future, to 
the detriment of industry and the government. 

Intellectual property right is one of the most important assets 
possessed by corporations and, indeed, nations. Ownership of pat- 
ents, trademarks, cop 3 nri|dits, and distribution networks is recog- 
nized as an asset, creating the means by which superior economic 
benefits can be derived. 

Companies are licensing, selling, joint venturing, and trading in- 
tellectual property around the world. U.S. foreign trade policy is 
often based on these very issues. In fact, at every level of business, 
intellectual property rights are acknowledged and efforts made to 
ensure their protection, except in the Federal procurement system. 

Many Federal agencies, such as Department of Defense, Ad- 
vanced Research Projects Agency, and the Department of Energy, 
regularly fund new technology research and development. Cur- 
rently, there is no requirement that government contracting offi- 
cers make any effort to ensure that companies receiving Federal 
funds for technology development actually have the rights to tech- 
nology central to the program. 

In short, any company that responds to a government advertised 
and/or sponsored research and development project is not required 
to make any representations that they own the rights to whatever 
process or technology that the government funds are being spent 
to develop. This is a problem for two reasons. 

First, millions of Federal dollars could potentially be wasted, due 
to the fact that government and the company being paid to develop 
a technology cannot effectively use the end product or process for 
commercial applications, due to potential patent infringements. 

Second, this prevents the rightful owners of the intellectual prop- 
erty from receiving these dollars, requiring them to find funding 
from other sources. The rightful owner of the intellectual property 
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could be unaware that a Federal ^ency is, indeed, funding a po- 
tential competitor to develop their technology on a sole-source 
basis. 

The funding agency’s contracting officer refused to rectify such a 
situation, even when notified of these circumstances. And the right- 
ful owner of the intellectual property is prevented from receiving 
Federal funds because of duplication m pro^ams. 

What, then, are the alternatives for small business in these cir- 
cumstances? Litigate. The legal costs are really prohibitive to liti- 
gate. You can file a protest with the offending agenqr. No govern- 
ment agency is eager to confess that they haye made a multimillion 
dollar error. There’s always the General Accounting Office. How- 
ever, the cost of filing litigation with the General Accounting Office 
and following throu^ with a protest are still prohibitive to small 
business. In short, small business cannot compete with the govern- 
ment to develop technologies. 

My question is, “Should the situation be allowed to continue 
where govemment agencies use Federal dollars to manipulate com- 
petition within industry and thus influence who are the winners 
and who are the losers in the marketplace?” 

Mr. Chairman, we’re convinced that any reform of Federal pro- 
curement practices should include the area pertaining to patent 
and intellectual property protection. Therefore, I respectfully sug- 
gest that new legislation be considered which would require con- 
tracting officers to verify the ownership of the intellectual property 
central to the project they expect to fund. 

This could be aone by requiring the company to produce proof of 
the status of ownership of the teAnology or having a specific agen- 
cy staff person who is technically competent in Qie subject tech- 
nology review this material and conduct a Quick patent search ^d 
then issue an opinion to the contracting officer, a course of action 
that can avoid the time and waste involved in legal proceedings, 
and cut down on protests. And last, we must also have strong over- 
sight and enforcement of these provisions. 

Mr. Chairman and members of the committee, I strongly urge 
you to consider these su^estions for new legislation concerning the 
protection of intellectual property rights in the Procurement Re- 
form Act. For small businesses, the inclusion of these rights are 
needed to protect the backbone of our business; indeed, the back- 
bone of any firm, large or small, whose future is dependent on de- 
veloping and commercializing new technologies. 

These rights must be protected if the government is to realize the 
benefit of its invested dollars over the long term. Thank you. 

[The prepared statement of Mr. Cossey follows:] 


Prepared Statement of Dennis Cossey, Innotek Corp. 

Mr. Chairman, members of the GovemiMnt Management. Information and Tech- 
nology Subcommittee. , .r, .• Ti- t 

My name is Dennis C. Cossey, Chairman and CEO of Innotek Corporation. If I 
may, let me preface my remarks by thanking you, Mr. Chairman, as well as the 
Committee Members both individually and collectively for allowing us, as repres^t- 
atives of the small business community, to come before you today to disimss what 
can be done not only to reform the federal procurement system but hopefliUy rectiy 
a situation that we strongly feel represents a serious breach of fiduciary responsibil- 
ity on the part of the fe&ral government. A situation that, in our opinion, not omy 
results in a serious impediment for small business to successfully participate in the 



97 


federal procurement process, but could jeopardize a compan/s future from a com- 
merdal standpoint. A situation that is hostile to new and innovative tcAnology de- 
velopment, promotes the waste of taxpayers dollars and inhibits competition, all of 
which iui^^er un&rmines the integrity of the overall federal government ^^m. 
I am speaUng about the acknowledgement and protection of private property ngms 
by government agencies as well as their procurement oflicers. A ri^t, I mi^t add 
that is guaranteed under Article I, Section 8 of the U.S. Constitution. 

Millions of federal dollars are spent annually to support the research and develop- 
ment of new technolt^es that we anticipate will be ultimately transfered to the pri- 
vate sector and commercialized under the dual-use concept. Technology that can 
provide sobitions for government problems as well as possessing commercial poten- 
tial to solve problems for United States industry. If the technology also proves viable 
for foreign export, this increases the success of the overall technology development 
program. j . 

My company is a small business engaged in the development and commercializa- 
tion of new pollution control/waste disposal technologies. We view the United States 
Government as potentially one of our largest and most valued customers. Therefore, 
we like the majority of Americans, applaud our rovernment’s trend toward a more 
conservative fiscal policy through down-sizing, bmancing budget initiatives, and es- 
pecially through the implementation of innovative management practices. However, 
should certain individuals within the government choose to subvert these practices 
in order to manipulate the system in some praetorian attempt to reshape the world 
into their own image, the potential for procurement abuse, resulting in the consider- 
able waste of government assets, is inevitable. We firmly believe that our company, 
along with many others, have been subjected to such a management philosophy in- 
volving government procurements. I do not refer here to low profile instances involv- 
ing unsolicited proposals, but procurements advertised in the Commerce Business 
Daily by government agencies, some of which new technology development is the 
sole purpose for their existence. Although I can provide specifics for each of these 
occasions, this is not why we are here today. What we sincerely hope to accomplish 
at this forum is to prevent such abuses from continuing in the future, to the det- 
riment of industry as well as the taxpayer. 

Intellectual property is one of the most important assets possessed by corpora- 
tions. Various forms of intellectual property are the foundation of market dominance 
and continuing profitability. Very often they are the underlying reasons for mergers 
and/or acquisitions. Ownership of patents, trademarks, copyrights, and distribution 
networks is recomized as an asset, creating the means by which superior economic 
benefits can be derived. Companies are licensing, selling, joint venturing, and trad- 
ing intellectual property around the world. The international banking community 
considers these assets as loan collateral. Infringement litigation damages are being 
awarded in the $1 billion range. United States foreign trade policy is often bas^ 
on these very issues. In fact, at every level of business, intellectual property rights 
are acknowledged and efforts made to ensure their protection, except in tee fetteral 
procurement system. 

Many federal agencies, such as the D^artments of Defense, Advanced Besearch 
Projects Apnqr and the Department of Energy, regularly fund new technology re- 
search ana development. Currently, there is no requirement that government con- 
tracting offioera make any effort to ensure that companies receiving federal funds 
for technology development actually have the rights to the tcchnolow central to the 
program. In short, any company that responds to a government advertised and/or 
sponsored research and development project, such as Request For Proposals, Coop- 
erative Research and Development Agreements, Broad Agency Announcements, 
Grants, or Sole-Source awards, is not required to make any representations that 
they own tee rights to whatever process or technology that government funds are 
being spent to develop. This is a travesty for two reasons. 

First, millions of federal dollars could potentially be wasted due to the fact that 
tee company being paid to develop a technology cannot effectively use tee end prod- 
uct or process for commeroial application due to patent infringement. M^le it is cer- 
tainly a significant contribution that the new technology is used to solve a govem- 
ment problem, why needlessly sacrifice commercial potential for no good reason. 
What teen is tee justification of funding such companies? 

Secondly, this prevento the rij^tful owner of the intellectual property from receiv- 
ing these dollars requiring them to find funding from other sources, because 

• the rightful owner of the intellectual property could be unaware that a fed- 
eral agency is fiinding a potential competitor to develop their technology 

• the funding amncr/s contracting officer refused to rectify such a situation 
even when notified of teese circumstances 
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• the rightful owner of the intellectual property is prevented from receiving 
federal funds because of duplication in programs 

What then are the alternatives for small business in these circumstanoes? Liti- 
gate? The legal costs are prohibitive. File a protest with the offending agency? No 
government agency is eager to confess they were involved in a multi-miluon dollar 
error. There is always the General Accounting Office (GAO). However, the costs of 
filing a GAO protest are eaual to seeking redress in the federal court system. 

In a recent $20 million dollar federal procurement involving my company, we dis- 
covered numerous irregularities in the procurement processTWe had no <moice but 
to protest the actions of the agency involved, since a significant portion of our com- 
pany’s future income is severey jeopardized. Two Washington law firms specializing 
in procurement protests quoted fees of $65,000 to $80,000 just to file a protest and 
prepare for a preliminaiy hearing at GAO. We finally decided to file a complaint 
with the Department of Defense’s Inspector General, since as a small company, we 
are not able to absorb the expense of a Washington law firm. 

This is the harsh reality in which small business often finds itself when trying 
to resolve such problems with the federal government. Whether these circumstances 
occur by design or through error, there is precious little that can be done when the 
system is so structured that no simple remedy is available to them. In short, small 
business caimot compete with government to development technologies. My question 
is: Should the situation be allowed to continue where government agencies use fed- 
eral dollars to manipulate competition within industry and thus iniluenoe who are 
the winners and who are the losers in the marketplace? 

Mr. Chairman, we are convinced that any reform of federal procurement practices 
should include the area pertaining to patent and intellectuail property protection. 
Any action that could potentially save hundreds of millions of dollars and at the 
same time, lessen the burden of litigation which is strangling our federal court sys- 
tem would certainly receive high praise from industry, larrc and small. Therefore, 
I respectfully suggest that new legislation be considered v^ch would require con- 
tracting oflicers to verify the ownership of the intellectual property central to the 
project they expect to hind. This could be done by (a) requiring the company to 
produce proof of the status of the technology or process, (b) having a specific ^n(y 
staff person, who is technically competent in the subject technology review this ma- 
terial, and/or conduct a quick patent search, and then issue an opinion to the con- 
tracting officer. While this may seem like a long and laborious task, it can in reality, 
be accomplished rather quickly and effectively. Many times our company has found 
the need to conduct patent searches either in house or through outside vendors. 
Where the search involved onlv United States filings, it has never taken more than 
a few days for a full report to be generated. I cannot im^ne any procurement situ- 
ation where a few days would over-burden normal review functions. A poore sim- 
plified course of action for handing complaints of intellectual property infringements 
involving federal procurement is necessary. A course of action that can avoid the 
time aM waste involved in legal proceedings is needed. And last, there must be 
strong over-sight and enforcement of these provisions. 

Mr. ^airman, and menibers of the Committee, I strongly urrc you to consider 
these suggestions for new legislation concerning the protection of intellectual prop- 
erty ri^ts in any procurement reform. For small businesses, the inclusion of these 
rights are needed to protect the backbone of our business, indeed, the backbone of 
any firm, large or small, whose future is dependent on developing and commercializ- 
ing new technologies. These rights must be protected, if the government is to realize 
the benefit of its invested dollars over the long term. 

Thank you for your time and interest in Die views of small business. 

Mr. Horn. Thank you, Mr. Cossey. 

Let me ask Mr. McKav. Mrs. Maloney asked Mr. Murphy from 
GAO about changes to the bid protest system before implementa- 
tion of the new FASA provisions on debriefings and other related 
changes. This panel’s testimony promotes the private sector’s right 
to protest the Federal Government’s procurement process. 

Do you believe that the changes made in F.^A will be significant 
enou^ that fijrther changes will not be required? What’s your feel- 
ing? 

Mr. McKay. First of all, we strongly supported FASA, not only 
in its final passage, but in working with both Houses of Congress 
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and both parties and with the administration in the formulation of 
what is in that bill. That bill was carefully wafted. 

I indicated earlier that one of the thin® that we have felt is that 
Congress has been careful to not disturb sound public poliw that 
protects the public interest and, instead, has chartered a thought- 
ful course to bring about additional refinement reforms to actually 

Senator Carl 

_ Tense Author- 

ization Bills in those years to try to streamline commercial product 
procurement in the Federal Government. And the fact of the mat- 
ter is that there was very limited implementation by the executive 
branch of the provisions of those laws at all. 

And it had a lot to do with why the 103rd Congress had to go 
forward with the administration and enact FASA to try, now in a 
third legislative attempt, to bring about the same sorts of reforms. 

It’s interesting. We heard a little bit earlier about some of the 
computer trade press and some of the articles that appear on page 
1. There was an editorial cartoon in last week’s issue of Federal 
Computer Week which demonstrated a scene of a movie marquee 
that said “FASA” and a huge billboard erected in front of the movie 
marquee blotting it out, and it said “Comming soon; FASA II.” This 
cartoon amply oemonstrates the concern that we have in industry 
that what Congress tried to do, together with the administration, 
in enacting f^ASA is never going to get off the ®ound if all atten- 
tion is turned to trying to reform the reforms with new legislation 
before these 1994 reforms have even taken effect. 

The fact is, the track record on implementation of procurement 
reform isn’t the greatest one to brag about historically. 'The new 
FASA requirements, the FASA improvements that were so care- 
fully thought through, including debriefings so as to reduce the 
need for use of the protest forum to find out simple, honest infor- 
mation about what was going on in procurements. The fact of the 
matter is, if you have the F^A reforms implemented, have better 
information, more nourishing information presented openly in the 
competition in RFPs, in the evaluation criteria and what the gov- 
ernment says is important to it, and then, in the debriefings, sim- 
ly be more open and candid about why the decision was made and 
ow, consistent with what the RFPs originally publicly said, you’re 
really going to be eliminating a lot of the reasons for the protests. 

The fact is, Mrs. Malonej^ the 200-some-odd protests that were 
heard last year by the GSBCA out of the thousands of IT procure- 
ments, of those, the vast majority of them were dismissed or with- 
drawn, leaving 40 cases to be heard. Of the 40 cases tbe board 
heard last year, 14 were upheld. Fourteen were upheld. 

It’s interesting. If we wanted to take an arbitrary number and 
suggest that we wanted to look at the statistics for protests in bil- 
lion dollar procurements — if we found last year that there was one 
billion dollar contract awarded by the Federal Government, and 
that contract was protested, we would have a 100 percent protest 
rate for billion dollar contracts in the Federal Government. 

But that statistic wouldn’t be very nourishing to the public policy 
examination that this committee has to make. And the facts of 
what’s really going on: the fact that protests have declined, and the 


improve that system. 

'The fact of uie matter is that in 1986 and in 1989, 
T^vin introduced measures that were added to the De 
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fact that the FASA bill enacted and signed last year would really 
deal with s^iflcantly improving the system further, and that is 
what is needed to somehow assure through oversight that these re- 
forms t{ike place. 

Mr. Horn. Very helpful. 

Representative Maloney. 

Mrs. Maloney. Just following up on your comments, Mr. McKay, 
how much staff time was eaten up with the 200 protests? Was that 
a lot of expenditure of Federal dollars to review 200 protests? 

Mr. McKay. Well, I think it’s very interesting. As my colleague 
indicated, statistics show that most of those were resolved in 2 
weeks. And, you know, something else interesting is that the 
GSBCA Board of Contract Appeals has a 45-day clock even for the 
cases that it eventually hears. 

GAO, which has been lauded today as a better approach, has 
twice that length of time under law, 90 days. It’s a little hard to 
understand, if the issue is that it’s taking too long. 

Mrs. Maloney. I would like to ask all the members of the panel 
to comment, if they so wish. If the administration’s proposed 
changes to the bid protest system were implemented, what would 
be the effect on procurement policy, in your judgment? Would it be 
helpful or detrimental? What would be the effect? 

Mr. Leinster. Representing a contractor who has just won and 
lost and won and lost and now, I think, won again a large Forest 
Service procurement when you ask me today, I would be inclined 
to say I’m totally in concurrence with Dr. Kelman’s or the adminis- 
tration’s recommendation. 

But I would like to suggest that there’s room for dialog. There 
clearly is room for dialog. I don’t disagree with my colleagues. In 
fact, I support my colleagues. The system has worked well. 

Our observation is, if we could try to get the enormous costs of 
bidding out of the system, either by fixing the actual competitive 
process up front or by breaking down the procurements into small- 
er chunks, so that a vendor isn’t literally locked out of an agency 
for 5 years if that vendor should lose, then we might be much more 
inclined to try to figure out how not to exercise the protest system 
so aggressively. 

But the bottom line is, when you spend so much monw going 
after a bid, knowing full well that you’re probably locked out of 
that agency for a good many years if you lose, you use what means 
are available to you to— and I can assure you, we have been on 
both ends. And it’s , 

Mrs. Maloney. Do you believe the debriefing system that they re 
implementing through FASA is going to be effective? 

Mr. Leinster. I believe that the statutes — I haven’t seen the reg- 
ulations, yet, but I believe that the structure is there. And if the 

f ovemment agencies will exercise the powers given to them, then 
believe it will improve the system, yes. 

Mrs. Maloney. I would like to ask Mr. Cole, you argue in your 
testimony that “cost or pricing data” should not be required for con- 
tract modifications. However, with contract modifications, there is 
no full and open competition to ensure that the commercial prices 
are reasonable. Some commercial prices are reasonable, and some 
are not. 
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How do we ensure reasonable costs without full and open com- 
petition? How can we do modifications, or how would Ihe govern- 
ment do modifications without cost and pricing data, since it’s no 
longer a competitive process? And, as you know, a large part of 
costs in contracts is in the contract modifications. It s a huge 
amount of the $200 billion that we spend on contracts. 

Mr. Cole. There is an element of FASA that, of course, address- 
es contract modifications. And I think in the process of preparing 
for (his hearing, Mr. Leinster and I agreed that he would handle 
the TINA questions, and I would handle the bid protest questions. 
[Laughter.] 

Mr. Leinster. Having already handled the bid protest ques- 
tion — 

Mr. McKay. If I could be helpful on the FASA issue, the fact is 
that FASA provides for not having to submit cost or pricing data 
on amendments to fully competed contracts as a major reform for 
commercial product procurement. 

Mr. Leinster. And that’s correct. So what that does is, it takes 
out of the arena any requirement to provide cost and pricing data. 
What’s important here is 

Mrs. Maloney. But is that a smart move, when you don’t have 
any competitive process in modifications, and a large portion of the 
contract cost is the “modifications”? You can become the low bidder 
by bidding very low on an item and then say, “Oh, by the way, I’ve 
got to modify it now and add more and more to the contract." So 
why is that good to take the cost and pricing data out of it? 

Mr. Leinster. Because the agency’s negotiators are very aggres- 
sive. When I bid 35 to 40 to 45 percent to win a contract and then, 
under contract modification, the government adds additional prod- 
uct, I don’t walk in and start to sell that product to them at list 
price. 'They hold me to those discounts that were established during 
the competitive process. 

And even if the government wanted cost and pricing data on our 
commercial products, we don’t have data in the manner required 
by the government standard form 1411 that requests cost and pric- 
ing data for our commercial products. 

Mrs. Maloney. What would make the procurement system bet- 
ter? What would you recommend to government? 

Mr. Leinster. Again, as it relates to commercial items, we would 
like the government to become more like a buyer in the private sec- 
tor relying on market data research, rather than data provided by 
the contractor. 

^en you and I go buy products at the commercial price, we 
don’t get — the burden of determining whether the price is fair and 
reasonable is on the buyer, not on the seller. These are off-the-shelf 
commercial items. There is plenty of data available— including, by 
the way, the government’s data. 

They are probably the largest single buyer. They ought to know 
what they l^ve paid, not only for my products, but for products 
like mine. They ought to be better armed at the negotiation table 
than I without any reliance on me to provide data and subject my 
systems — so the answer is, make it more like a commercial buying 
environment. 
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Mr. Cole. And I think one of the major tenets of that commer- 
cial — 

Mrs. Maloney. I thought that’s what FASA did. 

Mr. Leinster. FASA started it. A lot didn’t get done. 

Mr. Cole. And that’s why we’re very critically interested in the 
implementation of FASA and the regulations. We’re waiting with 
bated breath to see particularly the commercial items and services 
and, I would say, a second draft on TINA reflations, also. 

Mr. McKay. In fact, the President really did just sign that legis- 
lation in Decembe^ust this past December. There has been no im- 

S lementation yet. Inis isn’t, I don’t think, an oversight hearing on 
ow well it has worked. There has been no chance to see if the re- 
forms that were put into that bill worked. 

Market research is something that is essentially foreign today in 
government buying practices. At CCIA, we had some senior govern- 
ment procurement officials visit a few years ago and we had this 
very discussion over cost and pricing data and how does the gov- 
ernment protect itself, how does the f vemment assure itself that 
the kinds of prices it’s getting, eitoer through competition or 
through modifications to contracts, are reasonable. 

And so we talked about market research that d^. And we talked 
at some length. And finally, the f vemment officials who were 
there huddled and talked with each other and then finally came 
back and said, “We have a question we want to ask. You’ve used 
a term we’re not familiar with. What is ‘market research’?” That’s 


a true story. 

Mrs. Maloney. Surely you jest. 

Mr. McKay. No, ma’am. I wish I did. 

Mr. Leinster. I would also suggest that with respect to my pro- 
viding information to the government to support my proposed 
prices, it would be a whole lot easier if the postaward audit re- 
quirement were removed. That’s the biggest concern we have. 

Mr. Horn. We thank you. 

In answer to that question, the gentleman from Illinois, Mr. 


Flanagan. i i i. 

Mr. Flanagan. Thank you, Mr. Chairman. I wont be but a 


minute. 

Mr. Leinster, I have just a couple of questions here concerning 
the Buy American Act. In your testimony on page 9, you use the 
term “substantial transformation.” I wonder if you could define 
that for me, help me out with that. . „ . ^ ^ 

Mr. Leinster. “Substantial transformation is a term of art asso- 
ciated with the Trade Agreements Act. And it addresses not indi- 
vidual components contained in a product, but rather where the 
product is ^substantially transformed,” which means where did it 
take on its final physical and functional requirements. 

So I could have components from anywhere around the world. 
The key element in substantial transformation is, where were 
those elements assembled into the product delivered. 

Mr. Flanagan. At the risk of sounding jingoistic— and I’ll toke 
that risk — I believe the underlying premise of the Buy American 
Act is so that this country could remain without being dependent 
upon foreign nations or foreign markets for materials that we may 
need in time of crises or other times. 
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If we go to a completely open marketplace where the buyer be- 
ware and we hand the seller certain powers, particularly as you 
later discussed, restrictions that government has now on its own 
procurement its own use that should be removed, because unless 
Federal law applies, it should be in the marketplace as any other 
buyer, how can we vitiate that with the underlying premise of the 

baa? . , „ . L j 

Mr. Leinster. First, I want to reiterate, I m talking about stand- 
ard off-the-shelf commercial products. If you’re asking me to build 
a weapons system or any other unique product for the government 
and it makes sense, it’s in the interest of the government to make 
sure that there are sources of supplies— rememt^r, there are some 
things like jewel-bearing requirements and specialty metals and so 
forth — that’s all well and good. Leave those there. 

Because if I’m designing a system for you, for the government, 
I can design into it anything I want. It’s when you piul a product 
off of my product line which is already built whose requirements 
were not set by the government but rather were set by the ve^ 
competitive commercial marketplace where we have this rub — did 
I answer that question? 

Mr. Flanagan. No, not quite. Let me try again. Perhaps well 
just have to reduce it to the crass discussion of price. At what level 
are we talking about savings if we permit International Business 
Machines or any other member of your organization to go out and 
acquire component parts, for lack of a better term, for these various 
boards that you passed out for us to look at? What level of savings 
are we talking about? 

Mr. Leinster. Again, you are not precluding me from going out 
and acquiring those boards all around the world. 

Mr. Flanagan, Let’s say we let you make 75 percent of that 
board from foreign marketplaces or something like that outside of 
the 50 percent requirement. 

Mr. Leinster. And your question is, what would the govern- 
ment — 

Mr. Flanagan. Yes. What benefit does the government have 
back to that? I would presume it comes in the form of a cost sav- 
ings of some kind from your manufacturing costs of it, if we did not 
force you to purchase from American resources the component 
parts. 

Mr, Leinster. Right. I guess the key is, if I were forced to make 
my products with American source parts — or pick any countiy — 
that would probably drive my costs up and make my products less 
than competitive, which would have an enormously negative im- 
pact on not only my company, but on the Treasury and my profits, 
and so forth. 

The benefit to the ravernment is the government can’t take ad- 
vantage of these off-the-shelf, state-of-the-art technologies by im- 
posing these requirements on me. I’m not changing my manufac- 
turing plans. I can’t. Ninety-eight percent of my product doesn’t go 
to the government. So those requirements are driven by the world- 
wide commercial marketplace. 

Rather than change my manufacturing plans, what in effect 
you’re doing is potentially keeping the government — ^all other buy- 
ers have access. The government doesn’t have access. So the sav- 
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ings is not so much dollar savings, but rather the availability of 
those products to the fullest extent that the rest of the economy 
has availability of them. 

Would there be saving? Sure. It costs me in excess of a million 
dollars a year to maintain these systems that I set up just to keep 
track of these components and so forth for these government pur- 
poses. A million dollars across my product line is not going to re- 
sult in individual product savings. 

But in a time when companies like mine and the government, 
too, are rapidly and significantly downsizing to remain competitive, 
that’s a million dollars’ worth of resource I would rather have to 
help train my users, my customers, on how better to use the prod- 
ucts that I sell, rather than to have to address some fairly arbi- 
trary, unique Federal regulation. 

Mr. Flanagan. Thank you. 

I yield back, Mr. Chairman. 

Mr. Horn. Thank you very much. 

Let me follow up on a few questions Mr. Cossey has raised, be- 
cause you’re presenting a perspective here that other witnesses 
haven’t really dealt with, and that’s technology rights of various po- 
tential vendors to the government. 

If I remember correctly, three decades ago in my service on Cap- 
ital Hill, we had various provisions put in certain laws, such as the 
NASA law at that time, by former Senator Long of Louisiana, that 
anything developed with the use of government money, the govern- 
ment retained title to it and could license it out at its will or whim, 
as the case may be. Doesn’t the government ordinarily retain the 
right to utilize any technology it funds? What’s your experience? 

Mr. Cossey. lliat’s correct, Mr. Chairman, it does. We’re not 
really speaking here of technology that was developed from basic 
funding by the government. This technology was developed by in- 
dustry that they’re now going to the government to demonstrate. 

Certainly, the government would retain any rights to any funds 
that they put into the developmental process. And we certainly re- 
spect that. The problem we have is that a lot of people are using 
the technology development industry, and there is just an enor- 
mous amount of research and development projects going on being 
funded constantly, with the new initiative to rebuild the techno- 
logical infrastructure of the United States. 

And as such, it’s impossible to keep up with all of them going on 
at the same time. And that’s what we’re making reference to, is 
technology that our company or any company has developed at its 
own cost in the private sector that’s going to the government to 
demonstrate, and then we find out that the case is, in some in- 
stances, these practices have been going on. 

Mr. Horn. You mentioned some procurement irregularities that 
your company is currently protesting. Is it appropriate to be more 
specific on those, or are you bound by some rules where we cant 
get a feel for what the problem is? i i • i. 

Mr. Cossey. We have, yes, recently filed a protest, which is the 
first protest our company has ever been forced into that action. 
That’s with the Advanced Research and Development Project Agen- 
cy. While it doesn’t really reflect on patent infringement or intellec- 
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tual property rights, we have two other situations that we’re now 
following up on that are directly related to that. 

And I would be glad to get you information at a later date or any 
time concerning that. But I was trying to confine my comments 
today to the le^slative reform on intellectual prope^ rights. 

Mr. Horn. I take it your firm has some technologies that are pat- 
ented tiiat other firms are using, and those firms are being funded 
by the government? 

Mr. COSSEY. Yes, sir. That’s correct. 

Mr. Horn. Is that accurate? 

Mr. CossEY. Yes, that is correct. We have suspected this has 
been happening in the past. And we recently through a Freedom 
of Information request got a permit from a State agency that then, 
indeed, confirmed that that was the case. 

Mr. Horn. What are your options? Do you use the protest forum 
of the agency doing the funding, or do you simply go to court and 
sue the firms that are using your technology without either proper 
license from you, or pa 3 ments, however arranged? 

Mr. CosSEY. It’s an interesting situation. Like Ms. Preston talked 
about earlier today, a lot of these firms are indemnified by the gov- 
ernment. So really, we have no standing. So what we’re trying to 
do — and that’s more of a remedial approach. We’re trying to do the 
preventive approach, to solve the problems before they become a 
problem. 

It’s like the environmental problems we have. It’s lot more cost- 
effective to prevent them than it is to clean them up. 

Mr. Horn. How do you solve a problem when somebodys using 
your technology, which is patented, and they haven’t paid for it? 

Mr. CossEY. We have heard earlier that the General Accounting 
Office is one approach to that. We contacted two Washington law 
firms that quoted anywhere between 60 and $80,000 to actually 

E repare the case and take it before a preliminary hearing. Small 
usiness really is not able to really absorb those kind of costs, with 
no absolute guarantee that anything will be done. 

What we ultimately did is file a protest with the Department of 
Defense, Inspector General’s Office, and they are now in the proc- 
ess of following up on that. And we hope to get some kind of re- 
dress. 

Mr. Horn. How large is your firm, in terms of number of employ- 
ees, gross sales, whatever? 

Mr. CossEY. Well, we’re still a developmental company. We’re 
veiy much dependent on these technologies that we have licensed 
and paid for. We paid one of the national laboratories right at a 
million dollars to get these technologies to the point they are. 

And, as a matter of fact, we have won some contracts, and some 
of them, we have not. But we are just not big enough to really take 
on the government, with the way the system is structured now. 

Mr. Horn. Do you have 10 people, or a dozen people? 

Mr. CossEY. We have 4 full-time employees and about 12 part 
time. 

Mr. Horn. So you’re saying the really small business 

Mr. CossEY. We’re talking really small, yes. 

Mr. Horn. This was mentioned by other members of other pan- 
els. You really have a problem when you’re fighting a very large 
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complex, be it a private firm with vast resources, or the Federal 
Government with vast resources. 

Mr. CossEY. Yes, sir. That’s essentially correct. 

Mr. Horn. And are you thinking that this should lead to some 
alternative method of mspute resolution in situations such as this 
on intellectual property rights, or is GAO the only out that we have 
sort of formulated to meet this need? 

Mr. CossEY. That is basically the only way, if you’re going to ac- 
tually get some kind of a response to your problem. The agency it- 
self, we filed a protest directly with the agency, and it was basi- 
cally summarily dismissed. They reviewed it, and they stuck with 
their ori^al findin|^. 

So with so many irregularities and disconnects involved relevant 
to the award, we were really forced to go to the inspector general. 
That’s the only alternative we had, not having the wherewithal to 
litigate. And we’re trying to prevent the problems which is what 
weTe here today for, not really solve them mtm the back end. 

That’s where the cost goes. It’s overburdenir^ the Federal court 
system. It’s a waste of time and money and enort. And we would 
like to see something put in here to prevent it from happening, ver- 
sus trying to come back in and solve it from the back end. 

Mr. Horn. So no matter what route you take, the GAO experi- 
ence — and you cited two firms’ quote to you about $60,000 just to 
file a protest before a public agency. 

Mr. CossEY. That’s correct. 

Mr. Horn. Or suing the individual firms that have these con- 
tracts using your technology. In either case, that’s a prohibitive 
hurdle for a small company to advance the money to fight, unless 
A, you’re a lawyer by backhand and are willing to pursue it your- 
self, or one of your partners is a lawyer. 

Mr. CossEY. Yes, sir. And that does not, unfortunately, happen 
to be the case, ^d again, we can’t really go to the compaiw, 1»- 
cause the company is, in this case, indemnified by defense for its 
work it’s doing. So we’re prevented from doing that even if we had 
the wherewithal to do it. 

Mr. Horn. When you say “indemnified by defense," that in- 
trigues me. 

Counsel, have we had any testimony on how that system works? 

Ms. Brown. No. 

Mr. Horn. I think we ought to get some. 

And you’re saying this is under ARPA, essentially? 

Mr. CossEY. Yes, sir. In this particular instance, it is with 
ARPA, yes. . 

Mr. Horn. Would you furnish the details to Ms. Brown, who is 
the procurement counsel for the committee? I would like to follow 
up on that. The government in its dealings with free enterprise 
should not be protecting one from suit by another, if some misdeed 
in violation of the law and property rights has occurred, it would 
seem to me. 

One last question, and we’ll round it off here and go to the next 
panel. Either Mr. Cole or Mr. Leinster, we have been hearing a lot 
about bringing to our procurement system the changes that people 
are talking about in some Canadian pilot program. Apparently, 
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that program is intended to foster more cooperation between ven- 
dors and the government. And I gather some Iflie the program. 

Mr. Mcl^y seemed to say he didn’t think it was appropriate to 
the U.S. system. I’m just curious if eiAer of you who have decided 
which side you’re going to talk on this program are familiar with 
it and, if so, would you support the adoption of a similar program 
as a pilot for the procurement system in the United States? 

Mr. Cole. I'll take a shot at lhat 

Mr. Horn. OK. 

Mr. Cole. The Canadian Common Purpose Procurement system, 
as it has become known to us, offers some very significant advan- 
tages within the Canadian procurement system for Canadian pro- 
curements. 

It is true that Senator Cohen is interested in that particular 
model and has mentioned that recently in some announcements he 
has made. And we in industry are also looking at that particular 
model. We’re also looking at recommendations that have come out 
of various intergovernmental task forces with regard to new mech- 
anisms for enhancing the procurement system. 

It’s unclear to us yet whether the, for example, advantage of the 
Canadian system would be totally applicable to the United States. 
We’re having discussions with Canadian representatives at ITAA, 
for example, have had two such meetings and anticipate a third 
one eaily in March. 

The CJanadian procurement system is somewhat unique from the 
American svstem in that. No. 1, it’s much smaller. Probably a bil- 
lion dollars’^ worth of IT equipment is purchased, versus a $25 bil- 
lion market in this country. 

Second, the Canadians are exceptionally less litigious than we, so 
they operate in a system of, shall we say, trust and cooperation 
that perhaps we have not been able to achieve here because of 
quite often, and appropriately noted, the adversarial nature of a 
great deal of the procurement that goes on in this country. 

So in sum, I think we’re interested in the possibility and would 
certainly like to evaluate that system for the possibility of pilot pro- 
grams in this country. And that’s actively being evaluated. 

One last note. I think the Canadian information technology in- 
dustty is much less broad than our industiy is. There are hundreds 
of systems integrators in this country, and I think there’s probably 

i 'ust a handful of major systems integrators in the Canadian mar- 
ket. 

So whether, in fact, it’s an applicable model to this country, we’re 
very interested in investigating it. It might have some opportuni- 
ties, but we’re still out on that one. 

Mr. Horn. Any other comments by any other members of the 
panel? Mr. McKay. 

Mr. McKay. If I might, a couple of observations. First of all, the 
Canadian model that’s being discussed is a pilot even in Canada, 
and they don’t have their results or reviews in on what worked and 
what didn’t. Before we rush to adopt a pilot somewhere else as a 
system of our own, it would be nice to know how well it worked. 

In FASA, there were provisions made for the government to be 
able to conduct pilot programs here. If this is one that has merit. 
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perhaps it should be being looked at for an American pilot under 
the provisions of the law Congress has already provided. 

But there’s a couple of other points to keep in mind about the 
Canadian model. One, it contains something; which this committee 
proposed in legislation 3 years ago and which the permanent pro- 
curement bureaucracy vehemently opposed. And ^at was the pub- 
lic revealing of the weights of evaluation criteria in RFPs. 

I don’t know if there’s an inclination in the procurement estab- 
lishment to reverse the position of opposing mat Idnd of public 
Sunshine during a procurement process, but that’s an element 
that’s in the Canadian model which our government’s procurement 
people told this committee 3 years ago they couldn’t live with. 

llie Canadian model also requires negotiation of profits. That’s 
something we have had testimony about here earlier today, with 
American companies believing that if you’re going to buy commer- 
cial goods and services, the government shouldn’t be involved in 
the books of private companies but should instead rely on the fruits 
of full and open competition. 

The fact is that the Canadian folks came down and talked to 
GAO and GSBCA, looking for guidance on how to run their system 
and how their pilot might be conducted, which is interesting, given 
the enmity that seems to exist toward the protest system within 
our system. 

So I think there’s a lot that’s going to have to be looked at to 
see what about the Canadian system may bear fruit, what would 
not, how their pilot turns out, and then whether it’s fruitful for us 
to consider it as a pilot here, ^ven the differences in our economies 
and government. 

Mr. Horn. You’ve all made some very sensible comments on this. 
And it’s something the committee staff will pursue. I have a par- 
ticular interest in this that ^es back at least to the early 1960’s, 
with the experience with Project Mohole, where that veiy question 
of weights on the evaluation, unknown to the people bidmng on the 
project, determined who got the project. 

'The fact is, it was skewed in one direction by putting 60 percent 
of the weight on management rather than technology and science, 
which had been the basic criterion in the first project Mohole. And 
so I’m going to pursue that with interest. 

I would ask counsel that somewhere in this Leinster-Cole-McKay 
exchange at the end on the culture of Canada and the culture of 
the United States, simply put in the figures of lawyers per capito 
in the United States versus barristers and solicitors per capita in 
Canada and let the readers, including the members who read the 
transcript, draw their own conclusion. 

So I thank the panel for coming. It has been veiy useful testi- 
mony by each one of you. And we appreciate your staying this late. 

We have one more panel to go, and we hope they haven’t all 
taken planes to go overseas in the meantime. So thank you. 

[Witnesses sworn.] 

Mr. Horn. Let us begin with John Miller, from Gadsby & Han- 
nah. Mr. Miller serves as chairman of the Section of Public Con- 
tract Law of the American Bar Association and is here today in 
that capacity. 
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STATEMENT OF JOHN B. MHJ^R, GADSBY & HANNAH, FOR 
THE SECrnON OF PUBLIC CONTRACT LAW, AMERICAN BAR 
ASSOCIATION! ROBERT F. TRIMBLE, PROCUREMENT ROUND- 
TABLE; AND WILLIAM J. MIELKE, RUEKERT MEELKE CON- 
SULTANTS, FOB THE COUNCIL ON FEDERAL PROCUREMENT 
OF ARCHITECTURAL/ENGINEERING SERVICES 


Mr. Miller. Thank you, Chairman Horn. And thank you, and 

other members of the committee, for inviting us. - t,. , 

As the chairman mentioned, I am chair of the Section of Public 
Contract Law of the American Bar Association, and we appreciate 
veiy much the opportunity to appear before the committee today. 

The Section of ^blic Contract Law is not an industry organiza- 
tion. Rather, we are a national organization of attorneys from gov- 
ernment, from corporate counsel, from private law firms who rep- 
resent both public and private sector clients, respectively, on each 
side of procurement transactions. 

The section is governed by a Council with representation from 
government, from corporate counsel, and from private law firms, 
^e officers in the council act, in effect, as a crucible in which the 
interests of the government, the public, and the private sector are 
considered, analyzed and balanced. 

All positions taken by the Section of Public Contract Law l^fore 
Congress and before executive branch agencies are first reviewed 
and approved by this Council in order to extend our reputation, 
which we believe is critical to us, for being balanced and reliable 
professional analyzers and problem-solvers relating to procurement 
issues pending in Congress and throughout the executive branch. 

For example, since 1984 when the FAR was first issued, the sec- 
tion has commented on literally hundreds of changes in the Federal 
Acquisition Regulation. What I’ve brought before you just to give 
you some idea of this — ^this is just 6 or 7 of the last 11 years of 
comments. 

We have committees that look at every Federal Register that 
comes out tiffecting the procurement system. We have substantive 
committees that look at these changes, that analyze them, that bal- 
ance those changes between government and industry and private 
firms and make recommendations and comments on them. 


We have also been very active commenting on legislation. We 
have special authority from the American Bar Association Board of 
Governors to comment on procurement regulations relating to pro- 
curement. But in the legislative area, we have no such authority. 
We have to^ through a more complicated process. Usually, a re- 
quest from Congress or from the administration is helpful to us in 
arranging for comments. 

We were active in commenting on FASA when it was the Glenn 
bill, S. 1587. We have comment^ on every major procurement leg- 
islation in the last 30 years. 

We have not previously taken a position on procurement integ- 
rity regulations or legislation, because prior to completing our com- 
ments in that area on procurement integrity, the Section 800 panel 
was formed, and we deferred to await their results. 

We have active, ongoing projects, which is referred to at page 5 
of my testimony, in the following areas: commercial items, possible 
modifications to TINA possible modifications to the multiple award 
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schedule contracting program. We have active studies ongoing on 
the definition of claims and disputes in the bid protest area, in de- 
fense industry consolidation, including shrinkage of the defense in- 
dustrial base, and cost accounting standard coverage and also on 
information technology procurements. 

We have attached to our testimony today copies of all of the sec- 
tion’s comments on the FASA implementation ree^ations ihat 
have been produced so far for public comment. We have a special 
^oup that looks at each one of these regulations as they come out 
implementing FASA. We are closely trying to be of assistance to 
OFPP in implementing that act. 

Also attached is a recommendation made by a panel that we cre- 
ated last fall on International Procurements in the Technology Age, 
which does relate to the Buy America Act and the Trade Agree- 
ments Act and some recommendations we have for some adminis- 
trative solutions to problems under those acts. 

Rather than take the committee’s time, I just would like to — on 
the details of that, what I would like to say is that we believe we 
are a tremendous, balanced resource to the Congress and to the ad- 
ministration, and we would like to continue in this role. We would 
be pleased to help the committee in whatever capacity that you 
think is most helpful. Thanks very much. 

[The prepared statement of Mr. Miller follows:] 

Prepared Statement op John B. Miller, Gadsby a Hannah, for the Section 
OF PuBuc Contract Law, American Bah Association 

Mr. Chairman, I am John B. Miller, Chair of the Section of Public Contract Law, 
of the American Bar Asaociation. With me is Rand L. Allen, Chair of the Section’s 
Legislative Coordinating Committee. The Section appreciates this opportunity to ap- 
pear before the Committee. 

The work of the Committee and this Subcommittee is of central importance to the 
Section of Public Contract Law, because our Section’s express Mission 

“is to improve public procurement and grant law at the federal, state and 
local levels ... by contributing to developments in procurement legisla- 
tion and regulations; by objectively and fairly evaluating such develop- 
ments; by communicating the Section’s evaluations, criti^es and concerns 
to policy makers and government oflicials; and by sharing these commu- 
nications with Action members and the public.* 

The Section of Public Contract Law is the only national organization of lawyers 
and professional associates with members from government, corporations, and law 
firms that is focused on procurement issues. Because of its unique position, the Sec- 
tion has an extraordinary duty to work for improvements in the procurement proc- 
ess. TTie Section’s goal is simple, yet ambitious: to be a reliable, respected, national 
resource for balanced, unbiased, analysis and ideas for improving procurement laws 
at all levels of government. 

I. the section of public contract law 

The Section of Public Contract Law is not an industry organization— rather, it is 
a national organization of attorneys from goveminent, corporations, and private law 
firms who represent public and private sector clients, respectively, on each side of 
procurement transactions. The Section is governed by a Council with representation 
from government, corporate counsel, and private law firms. The Sections Officers 
and Council act, in effect, as a crucible, in which the interests of the government, 
the public, and the private sector are carefully considered, analyzed, and balanced. 
All positions taken by the Section of Public Contract Law before Congress and Exec- 
utive Branch agencies are first reviewed and approved by the Council, in order to 
extend the Section’s reputation for balanced, reliable, emd professional analysis of 
procurement issues pending in Congress and throughout the Executive Branch. 
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n. COMMENT ON PROCUREMENT RBOtn^TIONS GENERALLY 

For example, since 1984, when the Federal Acquisition Regulation wm 

first issued, the Section has submitted hundreds of written comments uj^ the tAK 
and BgencY supplements to the FAR. Each day, Mr Regulatory ComMttee reviews 
the Federal Re^ster for propoBed changes to tM FAR and matnbu^ cojaes 

of relevant proposals for independent analysis by Section committees. If written 
comments appear to be required, our substantive committees prepare draft com- 
ments for the Section’s Council to review, debate, and revise prior to submission to 
executive agencies. In the last eleven (11) years, many hundreds of aimments on 
the FAR and its supplements have been submitted by our Council in a contmuing 
efTort to improve procurement processes. The Section has ^en fuDy supjwrtM m 
this effort by ttie ABA’s Board of Governors, throu^ special delegated authority to 
submit comments to executive agencies on the PAR system. _ _ 

These mnimenta are collected periodically and published by the Section. Copies 
of these publications, wWA are voluminous, are being separately submitted to the 
Committee’s staff. 


III. COMMENT ON FASA’S IMPLEMENTING REGULATIONS 

The Section is fully engaged in the review, analysis, and romment upm all remi- 
lations issued by the Office of Federal Procurement Policy related to the Federal Ac- 
quisition Streamlining Act of 1994. Copies of the comments submitted to date by 
uie S^ion are attached. 


IV. COMMENT ON PENDING LEGISLATION 

Since 1966, the Section has reMlarly submitted comments on significant procure- 
ment legislation pendtag before Congress, through a more elaborate approval proc- 
ess witKa the American Bar Association called Blanket Authority. This process be- 
gins with analysis, debate, and approval within the Section’s Council 

V. PRIOR COMMENTS ON RECOUPMENT AND PROCUREMENT INTEGRITY 

The Section has previously commented upon regulations issued by the Executive 
Branch relating to the subject of recoupment and procurement integrity. We are in 
the process of collectiim these materials and will forward a complete set to the Com- 
mittee’s Procurement Counsel. 

VI. INTERNATIONAL PROCUREMENT IN THE TECHNOLOGY AGE 

The Section Council recently adopted and submitted a report from its Panel on 
International Procurement in the T^nology Age (“PIPTA”) to the Administrator of 
the Office of Federal Procurement Policy. This report relates to procurement regula- 
tions under the Buy American Act and the Trade Agreements Act. A copy is at- 
tached for the Committee’s information. [A separate copy of this report is already 
on its way to the Committee’s Procurement Counsel.] 

vn. OTHER ONGOING PROJECTS 

The Section is in the midst of a broader review of procurement methanisms now 
in use at the federal level, which involves significant work by its substantive com- 
mittees. This process has not yet reached the stage where recommendations for fur- 
ther procurement reform have been adopted by the Section’s CouncU. 

Oiling projects are listed below, in the hope that the Committee will advise 
which of these topics are of current interest to the Congress. We would be pleased 
to adjust our efforts to meet any request of the Committee to address specific topics 
so that we can be of greatest assistance to the Committee and its staff in its d^ib- 
erations on procurement reform. 

A. Commercial Items 

1. Possible Modifications to the Truth in Negotiations Act 

2. Possible Modifications to the Multiple Award Schedule Program 

B. Claims and Disputes 

1. Definition of a “Claim” 

2. Implementation of “Statute of Limitations” for Government and Contractor 
“Claims” 

3. Jurisdiction of Boards of Contract Appeals and Court of Federal Claims 

4. Qincurrent Jurisdiction of US. District Courts 

C. Bid Protests 

D. Defense Industry Consolidation 

1. Shrinkage of the Defense Industrial Base 
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2. Cost Aoc»unting Standard Coverage of Contracts 

E. Information Technmogy Procurement 

VIII. SUMMARY 

The basic goals sou^t by the Committee are those the Section has espoused — 
improving the FAR [and its predecessors], streamlining ac({uisition procedures, 
adapti^ to commercial buying practices, empowering contracting ofllcers and con- 
tract ofncials. These goals are mainstream concepts in our Section. The Section’s in- 
terests are fundamentally aligned with eflbrts by Congress to reform government 
procurement pitxxsses in a more functional, customer-oriented way and we are com- 
mitted to advancing the procurement law throu^ an open process in whidi the in- 
terests of the government, the public, and the private sei^r are understood and 
al^ed. 

We would be pleased to help the Conunittee in whatever capacity you believe is 
most helpful. 

Thank you. 


K. ATTACHMENTS 

A. Copies of Comments submitted to OFPP to date on FASA Implementation. 

B. Copy of Report of the Section’s Panel on International Procurement in the 
Technology Age. 

[Note. — Due to printing costs, the above mentioned attachments 
C£in be found in subcommittee files.] 

Mr. Davis [presiding]. Thank you very much. 

Robert Trimble is next. 

Mr. Trimble. Yes. I’m Bob Trimble. I’m here representing the 
Procurement Roundtable, a nonprofit organization of 39 men and 
women who formerly served in the Federal Government with duties 
related to the procurement process. We serve pro bono as private 
citizens with the objective of advising and assisting the government 
in making improvements in this procurement process. 

I’m pleased to note that our chairman is Mr. Elmer Statts, the 
Comptroller General for the United States for 15 years. And we 
also have as one of our members Mr. Frank Horton, who for 30 
years served on this particular committee. 'These two men are great 
assets to our organization, but I would also say that the other 37 
are outstanding individuals in their own rights. 

We have been examining the procurement process since we were 
formed in 1984, with a view of making recommendations to the 
Congress and to the executive branch on how the process might be 
improved. We are deeply concerned that the process has become too 
bureaucratic and too convoluted to result in economic and efficient 
procurements for the United States. 

We are pleased, however, to note the interest shown in Congress 
last year and the passage of the Federal Acquisition Streamlining 
Act of 1994. We believe that this is an admirable start in stream- 
lining or otherwise simplifying the process. 

But the Procurement Roundtable believes that much remains to 
be accomplished if the Federal procurement is to be simplified so 
as to provide an efficient and economic system for acquiring goods 
and services for the government. In other words, we believe that 
more needs to be done. 

In the relatively short time that I have, I am going to summarize 
5 of the 11 recommendations that we have made in our statement, 
which has been entered into the record. 

First, we urge Congress to adopt a multiyear, rolling budget so 
that procurement programs can be managed more efficiently. 'The 
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Procurement Roundtable is convinced that the advantages of such 
budgeting by the Congress are si^ficant in both dollar savings 
and in program management efficiency of the contracts that are 
awarded. 

Second, we recommend that Congress anal^e all socioeconomic 
statutes that affect procurement and repeal those that are not ful- 
filling the purpose for which they were intended or are interfering 
with stated goals to simplify the procurement process. 

Third, we believe that the ethics rules should be preatly sim- 
plified. It is our view that Congress overreacted to the fraud, 
waste, and abuse problems of the 1980’s and that the ethics stat- 
utes are now so delimiting that it is affecting the ability for the 
agencies of government to attract the outstanding people that 
should be attracted to them. 

Fourth, we find the procurement of automatic data processing 
equipment to be among the most protracted and inefficient of all 
purchasing efforts, and we recommend that the Brooks Act provi- 
sions and the entire regulatory system created to implement that 
statute be updated and streamlin^. 

Fifth, we encourage open discussion on the long-standing debate 
regarding in-house versus private sector performance of federally 
funded activities. We believe that Congress should take a lead role 
in Ais inquiry. This subject came up earlier this afternoon, and it 
is sometimes referred to as “contracting out.” 

We’re looking at this issue from a Constitutional standpoint to 
attempt to determine what is inherently government and what be- 
longs in the private sector. It is our interpretation of the Constitu- 
tion that things belong in the private sector if not specifically des- 
ignated for performance by the Federal Government. 

Time does not permit me to go into detail on all of my rec- 
ommendations, 11 in number, nor of other prmects that we have 
in process within the Procurement Roundtable. I have, however, at- 
tempted to summarize five of the more important ones, and I thank 
you for the opportunity to appear before your committee at this 
time. 

[The prepared statement of Mr. Trimble follows:] 

Prepared Statement of Robert F. Tremble, Procurement Roundtable 

Good afternoon Mr. Chairman and Members of the Subcommittee. I am Robert 
F. Trimble, a former federal acquisition ofllcial and now a member of the Procure- 
ment Round Table, an organization dedicated to assisting the Government in aid- 
ing improwments in the procurement process. 1 am pleased to testify before your 
romnutt^ and thereby have the _ opportunity to provide you with Procurement 
Round Table views on additional initiatives to reform the procurement process. 

HISTORY OF PROBLEMS 

Criticisms of federal procurement started with the first exTCnditure of taxpayer 
for goods and services. In modern times such criticisms have tecome so severe 
and frequent as to shake the confidence of the public in the ability of the Govern- 
ment to perform its critic^ buying functions. Special commissions and numerous 
studies dupng the last thirty years have examined problems and made many rec- 
ommendations for improving the procurement process. 

An unfortunate reaction to publicized problems and deficiencies and indeed to 
many rerommendatwns flowing from various government and private studies has 
been for Executive branch officials to write new regulations and Congress to pass 
new legislation to “solve” procurement problems. While such actions are understand- 
able. even coi^endable in rome circumstances, the layering of special purpose stat- 
utes and regulations have become a significant part of difficulties being experienced 
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by the cuirent Federal^ procuTement system. As far bade as 1972, Ihe Congressnn- 
alty appointed ‘^mmission on Government Procurement" cautioned that a mul- 
titude of statutes and regulations threaten a breakdown in the procurement process. 
However, in the intervening 23 years literally hundreds of new rules, regulations 
and laws have been added, yet practically none eliminated. 

RECOGNITION THAT SOMETHING MUST BE DONE 

There is an almost universal recognition that the procurement process has become 
far too complex to permit Government fancies to acquire mxmIb and services in an 
eificient and effective manner and for aO but the most sophisticated contractors to 
offer goods and services to the government. In Section 800 of the F¥ 1981 National 
I^fense Authorization Act Congress mandated a detailed stuffy on how to stream- 
line and better codify acquisition laws affecting the Department of Defense. The re- 
sulting ‘Section 800 Panel” Report was submitted to Congress in January 1993. 

During 1993, the Executive Branch under the leader^p of Vice-F^sident Gore 
randucted its own National Performance Review of ways to “reinvent” government 
including the procurement process. A principal recommendation of that review was 
to “streamline procurement” by rewriting federal regulations, bringing federal pro- 
curement laws up to date, using simplified purchase procedures for purchases under 
$100,000, and relying more on the commercial maricet place to meet government re- 
quirements. 

RECENT REFORMS 

Responses to concerns and recommendations identified in these reports have been 
commendable. The DOD established a new position of Deputy Under Secretary of 
Defense, Acquisition Reforao, with the strongest possible mantmte from Secretary of 
Defense Periy to streamline or otherwise simpufy the Department’s procurement 
process. The 103rd Congress made acquisition reform a major legislative objective, 
and in a rare degree oi consensus the L^slative and Executive brandies worked 
closely to craft a procurement reform bill. Industry, primarily through a multi asso- 
ciation effort, also played a constructive role in the formulation of legulation known 
as the Federal Acquisition Streamlining Act of 1994 (PL 103-355), signed into law 
by President Clinton on October 13, 1994. 

MORE NEEDS TO BE DONE 

The Procurement Round Table has evaluated these steps to improve procurement 
in an effort to determine whether they are suflicient to achieve the shared goals for 
acquisition streamlining. While admfrable progress has been made, the FRT be- 
lieves that much remams to be accomplished u federal procurement is to be sim- 
plified so as to provide an eflicient and economic system for acquiring goods and 
services for the Federal Government. In other words, more needs to be done. 

This statement provides PRTs recommendations for improving the procurement/ 
acquisition system by additional legislative and by additional aamnistrative initia- 
tives. 


PART I ADDITIONAL LEGISLATIVE INITIATIVES FOR REFORM 

1. Enact a Single Procurement/Acquisition Statute. While PL 103-356 has some 
good provisions, it does not correct the problem of a statutory framework that is too 
detailed, technic^ and complex. A single government-wide rtatute oriented to poli- 
cies with authority granted to acquisition executives to exercise good business judge- 
ment in contract planning, awards and administration is essential to the establiui- 
ment of an efficient and economical system. PRT’s Model Federal ftocurement Act 
Report (January 1994) offers a starting point for achieving this objective. 

2. Adopt a Multiyear Rolling Budget. Over the past ten years, the Conference 

Board, the Packard Commission, an Ernst & Young survey, and spedal reporta by 
the Secretary of Defense and the National Academy of Public Administration have 
all strongly recommended that Congress adopt multiyear budgeting as a way to deal 
with the turbulence assodated with annual budgets. The PRT is convinced that ad- 
vantages of such budgeting are significant in both dollar savings and program man- 
agement effidency. . 

3. Repeal of Certain Federal Socio Economic Statutes. The Congress made an im- 
portant step at procurenKnt simplification by raising the threshold for small pur- 
chase procedures to $100,000 ana creating a “micro purchase” program in PL 103- 
355. Ltofortunatefy, statutes such as the Davis Bacon Act and the Service Contract 
Act are applicable on all procurements above $2,000 and $2,500 respectively, thus 
offsetting some of the advantages of the higher small purchase threshold. As a mini- 
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mum, the thresholds for application of all “socio economic” provisions should be 
rais»l to $100,000. Serious consideration should be given to uie outright repeal of 
those laws that are not fiiliiUing the purpose for wMdi they were enacted or are 
interfering with the stated objective of the Fe<teral Government to move toward 
commercial practices and products. 

4. ReacMustment of Ethics Rules. In the past Congress and the Executive Branch 
went ftirwer than necessary in imposing restrictive rules to protect against conflict 
of interest in the procurement process. These rules have unnecessarily restricted 
procurement and harmed the government’s ability to attract and retain some of the 
nation’s most competent peopfe for Government jobs. The Section 800 Panel made 
numerous recommendations on ethics rules that were not adopted in &e Federal Ac- 
quisition Streamlining Act. Redundant statutes on standards of conduct in Govern- 
ment procurement should be repealed and the Procurement Integrity Act should be 
greatly simplified. 

B. In-house Versus Private Sector Performance. This is a controversial area with 
many political overtones. Reliance on the private sector is critical to procurement 
efficiency especially for services, and it has an important bearing on industrial pre- 
paredness. I^tutes should be amended to state that it is the policy of the Govern- 
ment to rely on the private sector to the greatest extent feasible. Agency procure- 
ment procedures riiould be tailored to meet this poUcy goal. 

6. Improve Procurement Professionalism. The importance of a highly qualified 
professional woricibrce cannot be overstated, especially in view of the complexities 
of C^vernment procurement. Congress should take the necessary action to assure 
that civilian agencies are mven the resources and tools to promote^ professionalism 
in their procurement workforces. Similar action was taken for DOD in 1991, 

PART n ADDITIONAL ADMINISTRATIVE INITIATIVES FOR REFORM 

1. Streamline the Competitive Negotiation Process. The current competitive nego- 
tiation process takes far too long to complete before the award of a contract: from 
six months to two years. Also, the preparation of elaborate proposals is too expen- 
sive for companies attempting to reduce costs and remain competitive (these costs 
can consume multi-millions of doUan). The entire competitive negotiation process 
must be simplified and shortened; and bid protest procedures should be examined 
for the purpose of adopting ways to reduce the incidence of protests. The PRT sug- 
gests a goal of 90 days from the issuance of an RFP to contract award. 

2. Restructure Procurement of ADPE. The Brooks Act requires federal agencies 
to follow a separate procurement system for purchasing computer and other auto- 
mated data processing (ADP) equipment. Hie General Services Administration has 
a virtual “monopoly” on issuing regulations covering these procurements, and on 
granting case-by-case delegations to agencies to conduct speafic acquisitions. How- 
ever, these ADPE procurements have been among the roost protracted and ineffi- 
cient of all federal purchasing efforts. PRT recommends that the Brooks Act provi- 
sions, and the entire regulatoiy system created to implement that statute, fe up- 
dated and streamlined. Particular attention should be paid to (1) dianging the way 
buying agencies and G5A define ADPE requirements; (2) substantially increasing 
existing regulatory thresholds; (3) redudng the time from solicitation throu^ n^o- 
tiation to contract award; and (4) minimizing the need for and ability to protest 
ADPE procurements. 

3. Reduce or Eliminate Government Unique Data Requirements. An excessive 
number of reporting systems are required by DOD and the military departments in 
the acquisition of major defense equipment. Data accumulated by these ^sterns is 
expensive and time consuming for both government and industry and is ftequently 
not ured. The reipiirement for extensive data collection inhibits many commercial 
liras from dealing with the Government because they do not have procedures in 
place to supply the data or they do not wish to expose their cost and technical data 
to potential competitors. The ultimate goal should be to manage all contracts by 
using data that each rontractor collects in its own format rather than imposing aa- 
ditional government unique data systems on industry. 

4. Use Pilot Programs arid Pilot Industries. Executive Branch agencies should ag- 
msBively pursue all possible approaches to the development of simpliii^ proce- 
dures that can be tested under pilot programs in an effort to reduce the cost of fed- 
eral procurement. Agencies should use their best personnel and innovative tech- 
niques to break out of established ways of doing business. The Federal A^isition 
Streanuining Act of 1994 authorizes experimentation by severed Federal agencies 
witti pilot prognams, and the Defense ^ence Board has strongly reoommen^d 
using specially designated industries for the development of new procedures. 
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_ 6. Rewriting the FAR. The PRT does not agree with the National Performance Re- 
view recommendation to rewrite the PAR into “guiding principles'. Such an effort 
would be unduly long and expensive and most likely counterproductive. It most like- 
ly would result in each arcncy developing and writing n»re ^tailed instructions of 
their own which would add further to the lack of unuormity in procedures foOowed 

the different agencies. The time and effort could be better spent on claiil^ng or 
si^liig'inS existing regulations. 

This coiurludes my statement. I will be glad to answer your questions. 

Mr. Davis. Thank you. The last witness is Mr. Mielke. 

Mr. Mielke. Good afternoon. Thank you, Mr. Chairman. 

My name is Bill Mielke, and I am chairman of the Council on 
Federal Procurement of Architectural and Engineering Services, 
better known as “COFPAEIS." I would like to thank Ae subcommit- 
tee for the opportunity to appear before you today and share the 
views of the architectural and engineering community. 

COFPAES is an umbrella organization of design professionals 
representing seven associations which are listed in my written tes- 
timony. Before summarizing the views of COFPAES, I would, how- 
ever, like to take this opportunity to congratulate Chairman 
Clinger and this committee for their leadership in streamlining and 
siminiMng this Federal procurement process. 

COFPAES shares the committee’s interest in developing a more 
efficient, economical, and effective acquisition system. 

I would like to briefly address four following areas: No. 1, the 
qualifications-based selection procedures for architectural and enm- 
neering related services; two, the practical issues that surround the 
desiem^uild approach to Federal projects; three, the repeal of the 
smau business competitiveness demonstration proCTam; and four, 
some of the regulatory language issued by the aoministration to 
implement the next round of procurement reform. 

First, let me begin with an issue of preeminent importance to our 
professions, that being the selection of desi^ professionals based 
on their qualifications and experience. COFPAES strongly opposes 
any effort to narrow the scope of the existing qualifications-based 
selection legislation. 

We understand and are pleased to find out that as of this morn- 
ing, based on information received from the Office of Federal Ifro- 
curement, that the administration will not be forwarding modifying 
language of the QBS process. 

Let me turn my attention to design-build. This is an issue that 
has been the subject of extensive discussions within our industry, 
the Congress, and the administration. While COFPAES has had a 
long-standing preference for QBS in acquiring design services as a 
normal part of the traditional design bid build process, we do recog- 
nize that various Federal agencies have begun to use design-build 
as an alternative project delivery strategy. ^ 

When it is appropriate that design-build be used, COFPAES sup- 
ports this alternative project delivery process, providing that it pro- 
tects the interest of the government agency, the design profes- 
sional, the contractor, and the public. 

Mr. Davis. Sorry to interupt, but there will be a brief recess 
while we vote. 

Mr, Horn [presiding]. The recess will be over at 6:35. Where 
were we when we stopped? Mr. Mielke. Very well. 
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Mr. Mielke. liiank you, Mr. Chairman. I was beginning to talk 
about design-build, which we feel is an issue that has been the sub- 
ject of extensive discussion within our industiy, the Congress, and 
the administration. ^ . 

While COFPAES has held a long-standing preference for QBS in 
acquiring design services as part of a traditional design bid build 
process, we reoignize that various Federal agencies have begun to 
use design-build as an alternative project delivery strate^. 

When it is appropriate that design-build be used, COFPAES sup- 
ports this alternative project deliveiy process, providing that it pro- 
tects the interests of the government agency, the design profes- 
sional, the contractor, and «ie public. We do not, however, support 
its use for the construction of roads and bridges. 

To be acceptable, the design-build methodoloCT must contain cer- 
tain elements. First, a registered design professional either in- 
house or retained by using the QBS procedures must represent the 
government client throughout the design and constructing process. 

Second, the design professional should develop the preliminary 
design to a sufficient level of detail in order to provide an adequate 
description of the project’s scope and level of quality expected by 
the government agency from the design-build team. 

Last, the design-build team must include remstered design pro- 
fessionals who are selected based on their qualifications and exper- 
tise. Within the context of those parameters, the design-build team 
would then be selected, using a two-step selection process in which 
the teams are short-listed based on their qualifications, and then 
thw compete on a number of predetermined criteria. 

'luming to another issue regarding small business, as you know, 
the AE profession is made up primarily of small firms like my own. 
For that reason, we have given extensive thought to procurement 
laws governing small business set-asides. 

According to published drafts of the administration’s FASA II 
proposal, the bill will recommend the repeal of the small business 
competitiveness demonstration program. 

COFPAES would strongly oppose such action. The small business 
program allows small and large business to compete successfully in 
the free market. It makes no sense to repeal tfiis program while 
it is working and before our industiy, the AE industry, has been 
analyzed accurately. 

We are dismayed that the administration has failed to count AE 
subcontracts in an industiy where a substantial amount of our 
work is performed as a subcontractor. Failure to collect this data 
is a violation of the requirements set out in the 1992 amendment. 

Mr. Chairman, if the small business program is repealed, the 
consequences will be dramatic for many elements of our industry. 
A^ncies would imdoubtedly revert to the bad habits which pre- 
dated the enactment of the demonstration program itself. This is 
not a free market approach which supports full and open competi- 
tion. 

Before concluding, let me touch on two concerns that we have 
with the implementetion of last year’s procurement reform bill. We 
ask that the committee be vigilant in ensuring that Section 1004, 
task and delivery order contracts, not be implemented in a manner 
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that would establish a preference for multiple awards for all task 
and delivery order type contracts, regardless of tire type of service 
or product provided. 

While some types of services may lend themselves to this pro- 
curement api^roach, others such as hazardous waste engineering 
and remediation, do not. In our view, the unqualified preference for 
multiple awards will not only make the process unduly costly and 
time-consuming for the government and for engineers, but it will 
also endanger achieving the goals of Congress, which is cheaper, 
faster, better. 

We are also concerned about a proposed regulation on travel 
costs. The proposed rule will impose a significant administrative 
burden on tne private sector and add cost to the government client, 
without any apparent benefit. It will also require the establishment 
of a separate accounting system for work on Federal AE contracts 
that include any travel by people in the AE business. 

Such a process will discourage many firms from choosing to com- 
pete for Federal business and thereby reduce the government’s ac- 
cess to some of the best talent available. 

We thank }rou for the opportunity to present our views before 
this subcommittee, and we look forward to working with you and 
your staff to improve the Federal procurement process. 

[The prepared statement of Mr. Mielke follows:] 

Prepased Statement op Wiluam J. Mielke, Ruekebt Mielke Consultants, for 

THE Council on Federal Procurement op ARCHiTEcruHAi/ENGiNEERiNG 

Servicesu 

Mr. Chairman, my name ia William Mielke, and I am pleased to appear today as 
chairman of the Council on Federal Procurement of Architectural and Engineering 
Services (“COFPA^^ before the Subcommittee on Government Management, Infor- 
mation, and Technology of the House Committee on Government Reform and Over- 
sight. 

COFPAES is an umbrella organization of design professionals from the following 
associations; the American Congress of Surveying & Mapping; American Consultmg 
Engineers Council; American Institute of Archit^s; ARtBA Planning and Des^ 
Dmsion; American Society of Civil Engineers; American Society of Landscape Ardii- 
tects; and NSPEl/Professional Engineers in Private Practice. 

Among the active participants in the COFPAES leadership are individuals who 
work within these severtd disciplines in the public and private sectors. 

COFPAES welcomes the opportunity to participate in this hearing and to present 
its views on the impact of the proposed lepslation on the acquisition of the services 
of design professionals. We will address four areas; (1) the qualifications based m- 
lection process of 40 USC 641 et seq.; (2) the practical issues that surround the 
sign build approach to federal projects; (3) the proposed repeal of the successful 
“small business competitiveness demonstration program”; and (4) some of the regu- 
latory language issued ty the administration with respect to FASA I. 

QBS PROCEDURES ESSENTIAL POR DESIGN SERVICE 

COFPAES strongly supports the qualiflcations-based selection of architects Md 
engineers required by 40 USC 541 et seq. Any effort to narrow the scope of toe QBS 
lemslation, to limit its applicability— only to certain design contracts related to 
physical construction, or oiy to certain contracts performed by a licenMd or cer- 
tified architect or engineer, or only to contracts over the SAT threshold — -is severely 
misguided. Such changes would undermine the policy to protect toe public health 
and safety on which toe QBS legislation is fcxnised. , . » 

The ri^t of the public to insist on the use of the best craalined design profes- 
sionals for federal services and related services motivated toe Congress in 1972 
to codify these special procedures for QBS awards. 40 U.S.C. 641(c). 

We have heard that the administration may propose to redeHne A/E s^oes to 
limit toe application of QBS procedures to (1) design projects oyer toe SAT thresh- 
old, (2) those projects related to real estate construction, or (3) those projects related 
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to performance by an architect or eMneer. With the mandate to protect the public 
healdh and aafety, by in large our cfients have realized the importance of using 
QBS procedures for all appropriate design contracts that fall within the current defi- 
nition of “A/E and related services." Under current law, archit^ral and engineer- 
ing services are defined in a manner consistent with the evolutkm of tedinolow and 
increasing complexity in the design professions. The definition recognises that aU 
contracts for aKhitectural and engineering and related services are to be procured 
throu^ the two step QBS process. . , . . ,, 

The rationale for this poficy was to assure that contracts for design semces womd 
be negotiated on the basis of demonstrated competence and qualifications for the 
services at a fair and reasonable price. The legislative history of this definition 
clearly encompassed “inddental”, “related", and “ancillary* services, such as rorvey- 
ing, mapping, and lattd«:ape architecture. See, e.g., Cong. Rec. Daily ed„ October 
12, 1988,Pn0066 (remarks of Mr. livingston). 

The General Accounting Office confirmed that the 1988 amendments served to 
clarify the ^finition of service by identifying those services “of an architectural and 
engineering nature to which the act appueo” — including professional surveying and 
moping servk^s. See Whiteshield, Inc., 89-2 CPD $392 (1989). 

Tire (haft FASA U proposal would narrow the scope and usage of procedures 
by the Federal (^vernment. It is clear that Congress recognized the in^riance of 
“related services* including the surveying and mapping professions, as ^sign serv- 
ices in the 1988 amendments. Efforts to narrow the design contracts subject to cov- 
erage under the QBS legislation and to rely on simply a price commtition would 
deprive citizens of the protection derived from selection based on qualifications and 
experience for such services. The House and Senate confirmed the inclusion of non- 
construction related services, including mapping and surveying in the broad defini- 
tion of Snlated-services" to be acquired under Qm procedures. (Pub. L. 92-682). 

If Congress were to support any such chants to QBS and, thus, limit the applica- 
tion of the QBS process only to those procurements hi^er than the simplified acqui- 
sition threshold, the result would be disastrous. It is especially troublesome that a 
21 million Direshold for smaU business set-asides for construction contracts should 
be added without any apparent authority or consultation with the design industry. 
Failure to use QBS on design contracts under the SAT would result in mtgor up- 
heavals for contractors doing smaU A-E projects, and compromise quality for money 
in design or design-build projects. Fees of design professionals on substantial jobs 
can often run less than $100,000. 

With reference to the threshold, agencies may well resort to manipulation of 
needs. In order to avoid the QBS procedures, an ageniy might break one large pro- 
curement into smaller pieces and therefore, place themselves outside the QBS proce- 
dures. 

DESIGN-BUILD INITIATIVE 

Mr. Chairman, let me turn my attention to design-build, an issue that has been 
the subject of extensive discussion within our industry, the Congress and the ad- 
mii^tration. While COFPAES has held a long time preference for QBS in acquiring 
design Mrvices, we recognize that various Federal agencies have begun to use de- 
sign-build as an alternative proiect delivery strategy. When it is appropriate that 
design-laiild be_ uwd, COFPAES supports this alternative project ^livery process 
providing that it is conducted in such a way that protects toe interests of tne gov- 
ernment agency, desim professional, oontrskor, and the public. Many mergers of 
our coalition believe that this methodology should not be used for the construction 
of roads and bridges. COFPAES believes that any acceptable alternative project de- 
livery process should contain certain basic elements: 

• a rostered design professional (either in-house or retained) Should rep- 
resent the mvernment throughout the entire project. The design professional, 
if retained from the private sector, should be selected baaed on their qualifica- 
tions and experience according to the requirements of the 40 USC 641 et seq. 

• the desto profwsional should prepare the project scope, descrii^ion, ftinc- 
tion, standards, <tesign criteria, analyses, reports and cost estimates for the pro- 
posed project. A sufficient level of detail should be produced to provide an ade- 
quate description of the project scope and level of quality expected by the gov- 
emment agency. 

1 * team must include registered design professionals who are 

selected based on their qualifications and expertise. 

• the Minion of a design-build team should include two steps. Step one, eval- 
i^tioQ of the teao^, would be based on on the <^aliiications and experience of 
the competing teams. Step two would include a detailed evaluation of the pro- 
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posals from the short-listed teams. The selection of the top design-build team 
would be based on pre-^termined criteria established for the specific project, 
such as technical expertise, past performance, management capabilities, design 
quality approads, schedule and coat. 

• Fedeiu agencies should fuDy ^velop and disclose their overall procurement 
process and pipject drasion making process, including any special contractual 
provisions, aU totally integrated to allow participants to fiiUy evaluate the costs, 
Mnefita and risk aspects of their participation on individual projects. ThoTC par- 
ticipants selected to submit a detailed proposal should receive a reasonable sti- 
pend for their submimion. In addition, the selection process should be consistent 
throughout and applicable to all Federal agencies and departments. 

KEI^AL OF SMALL BUSINESS COMPBITTIVENESS DEMONSTRATION PROGRAM 

UNJUSTIFIED 

Background 

In 1988 Conmess created the small business demonstration pn^am (sec. 712 of 
the Business (Opportunity Development Reform Act of 1988, 15 USC 644 note). Its 
purpose was thm pronged 

■ to determine whether small businesses could compete successfully on an un- 
restricted basis; 

• to deternune whether the use of taimted goaling techniques could work in 
those industries where participation had been traditionally low; and 

• to determine whether the use of full and open competition in certain des- 
ignated industries has an adverse impact on smul business participation. 

The statute, as amended, and its implementing regulations designated ardhitec- 
tural and engineering (“A/E") services as one of tM four industry groups for awards 
based on open competition. Originally, for each of the four industries the objective 
was to demonstrate that at least 40% of all contract awards in these areas would 

? o to small business on an open competition basis over the period from January 1, 
9^ to September 30, 1992. 

At the tune of the reauthoiization in 1992 the program was extended to Septem- 
ber 30, 1996, and the mal for A/E services was dropped from 40% to 36%. Congress 
mandated tms reduced goal in recognition of reportu^ difficulties and inconsistency 
in agency data. In addition the 1^2 amendments called for the establiahnKnt of 
a subcontractors reporting system for A/B subcontracts awarded under the qualifica- 
tions-baaed selection process of 40 U.S.C. 541 et seq. To better measure the level 
of A/E participation in Federal contracts. 

Proposed repeal of SBCDP Ignores the Success of the Program 

Ironically, the proposal to eliminate this program comes at a time when the dem- 
onstration has been generally quite successful. In each participating agency signifi- 
cant increases exist m small business awards to three of the categories. Yet, prob- 
lems continue to plague the A/E services arena. The 35% goal for A/E firms has not 
been met for several reasons. The most egregious of these has been the failure to 
exclude certain awards which were clearly not QBS solicitations from tabulation as 
A&B services. This resulted in a distortion of the agencies’ tally. In addition, incon- 
sistent reporting, incomplete, and inaccurate information proved less than useful in 
attempting to calculate the true level of A/E participation. 

Repeal of SBCDP Program Undermines Full and Open Competition 

In the wake of data that show that small business firms can compete successfully 
in the free maiket, it is absurd to propose repeal of this program while it is working 
and before the AJE industry has been analyzed accurately. ... 

In particular, the design community is dismayed that the administration has 
failed to count A/E subcontracts in an mdustiy where a substantial amount of work 
performed by our member firms is performed on a subcontract basis. This is csm- 
cially true for the small businesses. Failure to collect this data was a blatant viola- 
tion of the requirement set out in the 1992 amendment. 

Mr. CJhairman, I would add, moreover, that counting dollars rather than actions 
also minimizes the true value of small A/E firms. For many of our members the 
number of jobs ^at toey win determines the ability of the firm to remain competi- 

Mr. Chairman, we are compelled to ask what is the motivation of those who wish 
to terminate the SBCDP program? Having demonstrated that open competition pro- 
duces positive results for small business, we believe that the SBCD program rfiould 
be maintained and not repealed by the Clongress. 

Mr. Chairman, if the ^CDP program is repealed, the consemiences will be dra- 
matic for many elements of our industry. Agencies would undoubtedly revert to the 
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bad habits whidi pre-dated Ihe enactment of the demonstration pry am. Barically, 
agencies would exclude large businesses from any participation in Federm A/E con- 
tracting and would rely on the “rule of two” to make awards only to smaU business. 
This is not a free market approach. 

Ease of Administration is Insufficient Justification far Repeal of the SBCDP 

The administration’s apparent rationale for the proposed chaiy Is to “reduce the 
labor intensive monitoring and reporting burden on the amncies . 

Mr. Chairman, ttiis argument is disingenuous and dishonest. If the proMsers te- 
lieve that the program is a mccess, why diange it. Since the SBCDP conlirms the 
ability of the free market to establish a high participation rate among smaU busi- 
nesses, is it not appropriate that it be praised rather Am rejected? 

The sugmstion that reinstitution of set asides for A/E nrms will be helpiul fails 
to recc^^ that the heart of the problem in tfiis industry category continues to be 
the erroneous classification system used by many agencies. Moreover, the principal 
focus of the SBCDP is to allow the free market to operate in the selection of quah- 
fied firms. It provides for natural competition among firms and belies the need for 
the artificial barriers of set-asides. , . , . 

As further Justification, the proposers assert that there is no damage to other 
small business promams such as the 8(a) program, the SD6 set-asides, and the sim- 
plified acquisition Oireshold with its small business reserve — for aD contracts under 
1100,000. . , . , 

Mr. Chairman, the proposers fail to recognize that the programs, aimed at sup- 
porting the minority smml business community, were already exempted from the 
scope of the SBCDP itself. 

Next, the proposers argue that the rule of two would not be applicable to the 
three designated industries where the 40% goals had been reached. 

The fact that over 40 percent of the contracts were awarded under the SBCDP 
to 3 categories of small businesses does not mean that, in the absence of the pro- 
gram, the award levels would continue. With respect to architectural and engineer- 
ing services, the current use of set asides has not produced any significant rise in 
the nuncdicrs of contracts awarded. There is no inmcation how the proposed effort 
will differ. 

Finally, the proposers suggest that a less onerous program could be developed to 
support A/E contracts. Based on the legislative history of the original bill and the 
reauthorization legislation, it is clear that Congress intended for the free market to 
operate to the maximum extent possible in sorting out contract awards amoim com- 
panies of varying sizes in industries dominated by small businesses. Simplification 
of ^e reports as opposed to repeal of the program certainly would meet this objec- 
tive without throwing awOT the entire program. 

Mr. Chairman, CCIFPAES opposes this repeal legislation and respectfully suggest 
that these issues need more careful analysis before any action is taken. For exam- 
ple, an alternative approach might be combine repeal of the SBCD program with 
repeal of all the provisions with respect to small business set-asides. Under these 
circumstances, the repeal of both statutes would level the playing field and permit 
market forces to sort out the relative merits of each competitive proposal without 
artificial procedural restraints. 

With the elimination of set asides, acquisition of these services could move for- 
ward on the basis of full and open competition. 

Other elements of the FASA II Legislation Repeal 6% Limit Fees 
_ Chairman, another provision of the (haft FASA II bill would repeal the 6% 
limit on fees for architects and engineers. Under current law fees for a-e services 
are limited to 6% of the total project price. By lifting the cap on such fees, the level 
of fees on a negotiated contract would revert to the test of reasonableness in the 
Federal ayiisition regulation. 

COFFAEs approves this provision and welcomes the opportunity for each project 
to be judged on its merits as to the appropriate level of fees. It is likely that, if this 
provision is enactod, regulations will need to clarify the appropriate guidelines for 
calcmlating the reasonableness of such fees. Althoum it is usefiil to see the adminis- 
tration take a lead on this aspect of the proposal, COFPAES still holds serious res- 
ervations about the remainder of the provisions discussed above. 

Orders Regulation on Task and Delivery to Distinguish Routine and Extraordinary 
Services 

Mr. Chairman, before concluding let me focus on some of the regulatory language 
proposed by the administration to implement FASA I. Our interpretation of section 
lOM, task and delivery order contracts, is that it establishes a preference for mul- 
tiple awards for all task and delivery order type contracts, with follow-on 
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necompetition for all items delivered, regardless of service or product provi(ted, 
l^ile soine_ ^rpes of services and products (e.g., oif-the-shelf hardware, day-to-day 
administrative servtes) may lead themselves to this procurement approaidi, othere 
do twt. Specifically, in huardous waste engineering, remediation and construction 
associated with remediation, substantial uncertainty exists throu^out the cleanup 
definition and remedy execution phases. Both cost and level-of-enbrt often are not 
specifically quantifiable until at or near completion of the remediation. In fact, early 
fixed-price approaches^ were discarded in favor of cost-pliu-award-fee contracts wim 
segmented tadc or delivery orders to address specific job requiremente. Rather than 
being a contract approach with shortcomings, the task and delivery order approach 
to environmental remediation evolved as an innovation to address the undemiable 
nature of the work. This contracting approach facilitates appropriate site-specific ac- 
tions and efficient pronam management. Consequently, funos are wisely applied 
and unnecessary ex^nditures are eliminated. This procMure has been used by wth 
defense and civilian agencies. 

Depending on how me implementing guidance and accompanying regulations are 
drafted, the original intent of FASA I to streamline the process and make the best 
use of an already strained and diminishing government resource (people and dol- 
lars) may not be realized. In our view, the unqualified preference for multiple 
awards will not only make the process unduly costly and time-consuming for the 
government and for engineers, but it also will endanger achieving stated environ- 
mental program goals of “cheaper, faster, and better". 

Mr. (Chairman, let me strongly urge you to review section 1004 of FASA in light 
of these expressed concerns. &veral mechanisms were built into the statute that, 
with proper implementiiw guidance, would allow Federal agencies to continue what 
has b^n a very successml approach to contracting for environmental remediation. 
When it makes sense to awt^ multiple contracts, by all means do so. But, when 
conditions are such that the process becomes contractually more difllcult, more ex- 
pensive, and more time-consuming with no improvement in quality, perhaps one 
should question the value of a blai^et “preference" for one contracting approach. 

Travel Cost Regulation Creates Unnecessary Duplicative Recordkeeping 

We are also concerned about a proposed reflation on travel costs. We are wite 
concerned that implementation of the proposed requirement for a contracting officer 
to approve of a separate procedures for tracking travel costs will impose a signifi- 
cant administrative burden on A/E firms and add costs to the customer without any 
apparent benefit to the rovernment. It will also require the establidunent of a sepa- 
rate accounting wstem lor work on Federal A/E contracts that include travel. 

In summary, diallenges to the QBS legislation focus on the very essence of con- 
tracting for aM services. The procurement community is unanimous in its commit- 
ment to maintaining the QBS selection procedures for all A/E services and related- 
services, and to assuring its application at all contract levels irrespective of dollar 
amount. 

Mr. Chairman, we thank you for the opportunity to present our views before the 
subcommittee. We look forward to working with you and your staff to improve the 
Federal procurement process. We are prepared to respond to any questions that you 
or members of the subcommittee may nave. 

Mr. Horn. Thank you very much for all of your comments. I had 
a chance to glance through some of them before the hearing began 
and a little since coming back. 

Let me ask one or two questions. Mr. Trimble, you’ve got a very 
rich procurement experience that you bring to this hearing, as well 
as you and your colleagues in the Procurement Roundtable, of 
which you are vice chairman. And Elmer Statts, who I’ve known, 
I think, for 35 years, former Comptroller General, deputy director 
of the budget, as chairman brings a rich experience. 

I wonder given that background — and you heard maybe the ex- 
change with Mr. Spratt and some of the people of the previous 
panel^ — ^what are your views on the professionalism of the acquisi- 
tion workforce in the Federal Government? Do you have a specific 
proposal as it relates to them and the upgrading, training, or any- 
thing else, perhaps, the Roundtable has been concerned about? 
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Mr. Trimble. Yes. The Roundtable believes that the professional- 
ism with the procurement workforce is one of the most important 

As I told the Secretary of the Air Force when I was working for 
him in the early 1970’s, I could take a poor contract and use a good 
contracting officer and come up with an outstanding procurement. 
But I coixm have the most outstanding contract in the world and 
a relatively poor person, and I would have a relatively poor pro- 
curement. 

I think that tiie professionalism of people is extremely important. 
Now, having said mat and having served in procurement as a pro- 
curement contracting officer for approximately 36 years, I come 
away with pride believing that the Federal Government has a large 
number of outstanding, capable, dedicated people. 

Part of the real prAlem, however, is that of having to overcome 
the many rules and regulations. Back in the 1950’s and 1960’s, I 
prided myself with running the contracting function based upon 
good, solid business judgement. Todav, it’s very (fifficult for these 
men and women to do that because tney are restricted by so many 
statutes and rules and regulations. 

And furthermore — and this is particularly important — ^they have 
been criticized so much by the press and ny Congress and others 
for faults and mistakes that they have made that they are gun-shy. 
I think that we have to overcome that. 

The Department of Defense has a good program for advancing 
the professionalism of the people in defense. We are encouraging 
from the Roundtable that Congress provide for the same provisions 
for the civil agencies to have a well-structured program to add to 
the professionalism of the people in these agencies. 

Mr. Horn. That’s very helpful and very well put. You worked, I 
take it, for the Air Force for a good number of those years? 

Mr. Trimble. Yes. I was in the Air Force for 30 years, and I 
ended up as the director for procurement policy, the Highest posi- 
tion of procurement in the Air Force, when I retired from there in 
1975. I later went to the Office of Federal Procurement Policy. I 
served 4 years in the Office of Secretary of Defense in procurement, 
and I served 8 years with Martin Marrietta Corp. as their vice 
president for contracts. 

Mr. Horn. You’ve seen it from both sides. 

Mr. Trimble. I’ve seen it from both sides. 

Mr. Horn. Very good. 

Representative Maloney. 

Mrs. Maloney. Thank you for your testimony. And we are fortu- 
nate to have so many professionals who really understand the sys- 
tem here. 

I would just like to ask you, Mr. Trimble and others, if you have 
any comments on the administration’s draft changes to the bid pro- 
test system or the current bid protest system. 

Mr. Trimble. I will defer to the attorney first. 

Mr. Miller. I think you should never defer to an attorney first. 
That’s the very first rule. But I appreciate it. Thank you. 

We have not taken a position on the administration bill because 
how we’re structured, we have to go through our council structure. 
We have government people and 
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Mrs. Maloney. What do you think of the current bid protest sys- 
tem? Do you think it’s working? Is it cumbersome? What is your 
feeling about the current system? 

Mr. Miller. We filed comments in support of FASA’s amend- 
ments to the bid protest procedures before GSBCA and GAO. And 
we believe that all of our recommendations — ^a lot of our rec- 
ommendations were already in the statute. We’re very pleased with 
the statute. We have not analyzed the new bill. 

Mr. Trimble. May I respond from the Procurement Roundtable? 
We have discussed this. We are of the opinion that the changes 
were good in FASA. We believe that the General Accounting Office 
is doing an outstanding job. However, we believe that the govern- 
ment must work to reduce the incentives for contractors to protest. 

Mrs. Maloney. How do you surest we do that? 

Mr. Trimble. We are not real ^ar right now. I wish I could give 
you a good answer to that, but we are encouraging the Federal 
Government to look into and see if there aren’t ways that we can 
encourage a better working relationship between government and 
industry, so that there will he fewer bid protests. 

Mrs. Maloney. You spoke very movingly about the professional- 
ism and the need for professional contracting officers and how they 
have been sort of attacked and this, that, and the other. How do 
we build these officers up and make them stronger so they’ll make 
better — and be willing to take risks to stand up tor what they think 
is right in the system and become better contracting officers? 

Mr. Trimble. Very difficult. First of all, we think that we need 
college graduates as a minimum. And we are concerned that a 
number of the people are promoted up through the system, and 
they don’t have the prerequisite education. 

Having had a number of people working for me, I found out that 
lawyers made good contracting officers. But I also found one time 
that one of my best was a historian. So it is more of a function of 
the individual. 

But after you get good people, you need to train them well and 
then — very important — ^the top managers and the headquarters 
have to back up their people. They have to say, “Unless you make 
a heinous mist^e, we are going to defend and protect you.” 

I felt that I had this type of backing when I was working in the 
field. And I do believe that the support of the higher headquarters 
or the upper structure of management is very importot to mve 
these people the confidence that they can make the decisions that 
are necessary. 

Mrs. Maloney. Mr. Trimble, given your vast knowledge in pro- 
curement, how would you suggest we should improve the system? 

Mr. Trimble. How to improve the system? Our basic premise is 
that of simplification. And we think that the government is moving 
in the right direction. 

I just wish that when I was in the Office of the Secretary of De- 
fense back in the 1978 to 1982 time period, that I had had tihe 
backing that Secretary Bill Perry is mving to those people oyer 
there and the backing of Congress. I believe that the climate is ripe 
now, and I believe that we are moving toward a more efficient sys- 
tem. 

Mrs. Maloney. Thank you very much. 
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Mr. Mielke. If I might just add in response to your questim, ^e 
architectural and engineering community is not subject to the bid 
protest rule because of a system for selection and procurement in 
that industry that has existed since 1972. , , 

And that is that you select engineers and architects based on 
their competence and experience, you develop a scope wilh ^e best 
qualified architect and engineer, and then, the selection of that per- 
son is made. . , . , . ^ .,. 1 . 

There are very few bid protests in that mdustiy TOcause of the 
fact that you finally have defined what the person is going to do 
for you, and you’ve picked the most qualified person. 

Mrs. Maloney. Mr. Chairman, may I request that ranking mem- 
ber Collins’ testimony be submitted for the record? 

Mr. Horn. Certainly. 

Mr. Horn. Thank you. 

Mr. Horn. This is her opening statement? 

Mrs. Maloney. Yes. 

Mr. Horn. Yes. Very well. 

[The prepared statement of Hon. Cardiss Collins follows:] 

PHEPAREm Statement of Hon. Cardiss Coluns, a Representative in Congress 
From the State of Illinois 

Mr. Chairman, as you know less than six months ago we passed the Federal Ac- 
quisition Streamlining Act of 1994 (FASA), which all of us would agree is the moat 
comprehensive govemment-vdde acquisition reform effort in over a decade. This Act 
struck a criticu balance tetween Uie need for government-unique policy require- 
ments imposed on Federal procurement and the need to lower the Government’s 
cost of domg business. We accomplished this by increasing the Government’s use of 
commercial practices; by creating a new category of high-voluii», low value Federal 
procurement through streamlining rules and regulations; and by improving access 
of small business to Government contracting opportunities. 

I realize some people view the new political realities up here as a green li^t to 
rush headlong into more sweeping procurement reform. But I would urge caution, 
Mr. Chairman. First of all, much remains to be done by this Committeejtf FASA 
is to become the historic procurement reform bill we envisioned last year. There are 
very important and controversial issues that FASA regulations must address and 
which this Committee should oversee. 

For example, the FASA regulations should address what constitutes a “commer- 
cial end item” under the bilL This deHnition will have profound consequences for 
government procurement. Under FASA, contracting ofllcials in the Federal govern- 
ment have sweeping discretion for selecting commercial end items, under $100,000. 
The scope of that discretion is bounded almost entirely by how we define “mmmer- 
cial end item.” 

_ 'This is just one example of literally thousands of critical issues that must be de- 
cided over the coming months if FASA is to work. 1 believe this Committee should 
spend most of its time working with the Oflice Of Federal Procurement fblicy, Fed- 
eral agencies and private businesses to ensure this legislation works. 

While I applaud the Administration for its speed in getting out regulations, I 
would note that ^ick regulations do not necessarily mean good regulations. 

Second, with FASA we are now asking Fedei^ agencies to un^rtake a sea 
change in tile way they perform Federal acquisitions. 'lo add additional responsibil- 
ities on top of the sweeping changes that are now being implemented should be done 
with the utmost caution and care. 

I know there are those who see this as an opportunity eliminate the Brooks Act, 
and to gut the GSA Board of Contract Appeals. Many are looking to cripple our pro- 
curement integrity statutes. Such approaches are shortsighted and dai^rous. Have 
we forgotten so soon about the procurement scandals of “Operation lu-Wind" and 
Wedtech? Have we foirotten about the Federal government’s responsibility to en- 
sure a level playing field and to ensure fair and open competition for the receipt 
of Federal doDars? 

Chairman, over flie next 10 years, 85 percent of aU new jobs in this country 
will come from small businesses. If we establish procurement policies which lock out 
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our small busineraes in fawr of speedy procurement, we will significantly un^r- 
mine our nation’s competitiveness. 

I come to today’s hearing with an open mind, and a wiUinmess to discuss serious 
proposals to streamline our procurement process. However, I have seen some draft 
pr^sals which quite honestly do not pass the laugh test. 


threshold of $100,000. Besides the obvious injustice to small businesses, it would se- 
verely damage Tull and open competition” lor smaller contracts. It would also put 
additional pressure on contracting officers to artificially break up a procurement 
into separate smaller procurements in order to fall below the threshold. The per- 
centage of federal^ procurement below the simplified acquisition is about 76-80 per- 
cent, so the nuyority of Federal procurements would be protest-proof. 


be small in scope, so that they can be Btigated quickly and with minimal expense. 

Another poorly conceived proposal is one to permit a pledge from businesses not 
to protest. Despite lip service to the contrary, the purpose for this proposal can only 
be to make ofTerors think that such pledges will enhance their chances of receiving 
Federal contracts. 

Such a mrcive proposal would undercut the integrity of our procurement system. 
It wiU be impossible for agencies to convince unsuccessful ofTerors that their unwill- 
ingness to waive their protest rights did not play a role in an agencies failure to 
award them a contract. Thus, the perception would be created that cost and tech- 
nical expertise no longer determines the award of contracts. Such a system fosters 
abuse and undermines the public trust. 

Mr. Chairman I hope that today^s hearing wUl focus on several serious proposals 
to streamline our process system. 1 look forward to the testimony. 

Mr. Horn. Let me just say in conclusion, there’s a number of 

Q uestions we would like to ask you. We have a problem on the 
oor, and I’m veiy conscious of people’s time. The counsel, Ellen 
Brown, will furnish you those questions. We would be most grateful 
if you would take the time to respond. 

For example, I’m interested, Mr. Trimble, in what you feel are 
the characteristics of the effective procurement acquisition official. 
And I don’t want to ask you to respond to that now, or I’m going 
to miss a vote for the first time this year, and I don’t intend to do 
that. 

I would certainly welcome the comments of all of you on some of 
these questions. A number of them have come up from Members 
over the years, and it certainly is relevant to see if there’s any fur- 
ther action that’s needed on the FASA proposal. 

I want to thank you for waiting this late at night. And if you 
come before us again, we’ll put you on the first panel so you c^ 
catch whatever plane you need. But we’re very fateful for the wis- 
dom and file thoughtfulness you’ve brought to this hearing, and we 
thank you for staying with us this long. It’s going to be veiy bene- 
ficial to our colleagues, who we will force to read every word of the 
record. Thank you veiy much. 

[The information referred to follows:] 

Follow-up Questions Answered by Robert Trimble, Procurement Roundtable 

Question. Some in industry have claimed that certification requirements neceasaiy 
for contractiM with the Federal government are a m^or burden, add significant 
non-value ad&d costs, and over-cruninalize the procurement system. Do you 
Do you believe these requirements, both administrative and statutoiy, should be 
eliminated? t ,• j 

Answer. Yes, they are a burden. I generally favor ehmmation, but believe we need 

professional judgement before all are eliminated. Some could be retained. _ 

Question. In order to make the government purchasing system more efficient, it 
is important that agencies t^e smart “make or buy” decisions. Should Congress 
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provide a statutory foundation for Ae Federal government’s reliance on the private 
sector for its nee&d goods and services? 

A1ISW0I* Yg8 

Questim. Included in Vice President Gore's National Performance Review is the 
followiM statement: “It is an odd fact of American life that we attack monopolies 
harshly when th^ are business, but embrace them warmly wlmn they are public 
institutions.’’ Doai the current administrative policy allow ttie Federal government 
to (tetermine annually how to receive the maximum benefit from ac^irmg gocms 
and services? If tl^ policy so provides, is it being done? If it is not being done, why 

Answer. I believe that there is an adequate “make or buy" policy o-t^e contract- 
ing officer level, but contracting officers cannot enforce the policy. There m too 
many vested interests at mudihi^er levels, even the Congress, that result in pro- 
tection for the public institution, not the private sector. This subject needs greater 
Congressioi^ attention. 

With that, this hearing is at^joumed. 

[Whereupon, at 6:50 p.m., the committee meeting adjourned, sub- 
ject to the call of the Chair.] 

[Additional information submitted for the hearing record follows:] 

Prepared Statement of Paul H. Schweker, Schweizer Aircraft Corp. 

I. INTRODUCrnON 

Sdiweizer Aircraft is pleased to have the opportunity to present its ideas on how 
government contracting can be improved for small business in the aerospace com- 
munity. Aldioui^ dominated by giants such as Lockheed, Boeing, and United Tech- 
nologies, we are convinced there is an important niche for small business in tips 
industry. Unfortunately, because of bitter experiences on two recent militiuy air- 
craft procurements, Simweizer Aircraft will look long and hard before it again pur- 
sues another competitively bid military aircraft program. If our experience is typi- 
cal, it is a sad loss because I believe small businesses sudi as Schweizer can provide 
an innovativeness, enthusiasm, and entrepreneurial spirit that simply does not exist 
in large corporations. 

I understand that my purpose in being here today is to provide recommendations 
on how the qrstem can improved. To understand, how my Company’s perspective 
has evolved, however, it is necessaiy to summarize our experiences on two recent 
military aircraft procurements. 

II. BACKGROUND— SCHWEIZER AIRCRAFT CORP. 

Schweizer Aircraft is the last of the family owned aircraft companies that were 
ataoted before World War II. We take pride in our capability to design, tool, and 
meuaufacture a wide range of aerospace products. Sichweizer has a dcilled, dedicated 
work force of 430 employees and produces high quality and cost competitive fixed 
wiM aircraft, helicopters, and subcontracted components. 

The story of Schweizer Aircraft is the story of America — sons of immigrant par- 
ents become enamored with aviation after Undbergh flies across the Atlantic- in 
19% they design and build a glider in their garage and teach themselves to fly; they 
build a second, a third, etc.; Company incorporates in 1939; war effort provides op- 
Mrtunity for ^versification and expansion; Company continues to grow and develop 
deiroite ups and downs of the industry; Company transitions to second generation 
of ^hweizers; new development programs (and large investments) posture Company 
for growth in a difficult and changing market place. 

Between 1960 and 1980, Schweizer Aircraft established itself as a world leader 
in the manufacture of sailplanes and agricultural aircraft. Schweizer Aircraft’s busi- 
ness has never remained static and today our principal products include piston and 
turbine-powered helicopters, special purpose reconnaissance aircraft, and subcon- 
tracted components for the major aerospace companies. Since its inception, the Com- 
pany has produced in excess of 5,500 aircraft and they are now operated in more 
than 70 countries around the worli 

III. EXPERIENCE WITH RECENT PROCUREMENTS 

'There are two military aircraft procurements that need to be explained in order 
to understand Schweizeris recommendations. The first is the US Air Force EFS (En- 
hanced Flight Screener) pro^am that was competed in 1992. The objective of this 
program was to select a replacement for the (Jessna T-41 as an abmitio training 
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airntdt. Eleven comp^M from around the world competed. Schweizer Aircraft bid 
a modified <terivative of the Saab Safari, an airoraft that is operated as a 

militajy trainer in many countries. Without going into the details, final selection 
came down to Schweizer and a team composed of Slingsby Aviation L4d of 
Kibymoorside, England and Northrop. Schweizei's proposed aircraft (the SA 2-39) 
had exceptional fl^nng qualities; was modified with a larger engine so that it met 
(or exceeded) every requirement; received blue and green ratings in all evaluation 
eateries; provided a more aggressive delivery ache^le; and had a bid price 8% 
lower ($4.5 million) than the Slmgsby/Northrop quotation. An intangible factor that 
we felt to be important is that Schweizer would manufacture the HA 2-39 totalN 
in the United i^tes whereas Slingsby would manufacture its aircraft in EnglancL 
Upon losing, Schweizer protested to the GAO. After spending approximately $1.0 
million on bidding the program, another $200,000 was spent on the protest. Schwei- 
zer felt certain that its SA 2-39 was a better training aircraft with superior per- 
formance; we received a better management/company evaluation than Slingsby; we 
had fifty years of credibility of building and supporting training airci^ for the 
USAF; all production and product support would be accomplished in the United 
States; and we were significantly lower in price. How could we lose? Well we did 
and it was appalling to team that our loss occurred because the USAFs final selec- 
tion did not nave to follow the evaluation criteria that were listed in the Request 
for Proposal. The GAO concluded that because this was a Best Value Contrart, as 
long as the winning bidder was qualified and met the RFP requirements, the Air 
Force was within its ri^ts to make a subjective decision based upon its perception 
of Best Value. Figure 1 sununarizes the basis of our protest and the problems that 
have subsequently occurred with the Slingsby aircraft. 


FIGURK l: ASSESSMENT OP THE US MR POBCE EPS PROGRAM RESULTS 

A. Basis of Schweizer FVotest: 

• Had the USAF followed the announced evaluation criteria, Schweizer Air- 
craft would have been awarded the contract. 

• Sdiweizer's proposed EFS aircraft met or exceeded every requirement and 
specification of the USAF Re<mest for Proposal and contained many enhance- 
ment features which exceeded USAF goals. 

• SchweizeFs price for both aircraft acquisition and logistics support was sig- 
nificantly lower than Slingsbys. The USAF selected Slin^by (tespite 
SchweizeFs $4.6 million (8.2%) lower price. 

• Slingsby was selected with no apparent consideration of American jobs and 
taxpayers’ money (if Schweizer were selected 100% of the aircraft manufactur- 
ing jobs would be in the US). 

B. Slingsby Problems Since Contract Award: 

• PMluction schedule is eight to ten noonths behind schedule. By February 
199^ the contract required delivery of 100 aircraft; only 60 have been delivered. 

• The USAF increased the price to Slingsby’s contract price by at least $2.6M. 

• The Slingsby T-67 Firefly was demonstrated to the USAF with a much 
smaller engine (300 HP vs 640 HP). After one year of operation, the fleet experi- 
enced in excess of ten engine failures and continues to have problems with the 
engine installation and operation. 

• Additional hangars are being constructed for the T-67 aircraft. No addi- 
tional hangars were required for tlm SA 2-39 proposed by Schweizer. The cost 
of the new nangars were not figured into the bid evaluation costs. 

• The USAF nas acknowledged that financid solvency of Slingsby is of con- 
cern. This negatively impacts their ability to impose penalties or recover costs 
associated wiUi Slingsby’s schedule delays and technical deficiencies. 

Our second bitter experience was the US Army’s NTH (New Training Helicopter) 
program. As background, the helicopter used by the US Army for primary traming 
tetween 1964 and 1988 was the TM-66A. In 1983, Schweizer purchased this prod- 
uct line from HuAes Helicopters. Over 3,200 of these helicopters have now been 
manufactured and they have been used for military training by 24 governments 
around the world. In 1987, the US Army informed Schweizer that they intended to 
convert their helicopter training program from the piston-powered TM-65A to the 
tuihine-powered UH-1 helioipter. This decision was a blow to SAweizer Aiiwaft. 
Upon consideration, however, we felt it mi^t prove to be a blessing in disguite if 
it could lead to a next TCneration traixdi^ helicopter. Five years and $15 miUion 
later, Schweizer received FAA certification on the Model 330 helicopter and began 
series production. ........ 

It is important to understand that it was Schweizer that mitially worked with the 
Army helicopter community to determine requirements for an optimized, turbme- 
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powered military training helicopter. Once the concept was in pl^, we helped &- 
velop support for the program the various Army commands. The ovemdmg 

NTH rh^ive, to train two students at the same time and to do it in an ortimized 
aircraft at 25% of tte coat of training in the UH-1, was outstanding. Once the foun- 
dation had been laid for the NTH program, most of Ae W Mcoi^r iMnufartur- 
era came out of the doaet to compete the pr ogram . When this happened, their lobby- 
ing strength was sufRcient to inuuence the RFP spedficationsAe^irements and the 
timtag of the fliAt evaluation program in suA a way as to baMcally eUmnate 
Schweizer from toe competition before it began. Bell Helicopter was awarikd a 
$132M contract to produce 157 NTH aircraft. Except for final completion work, 

helicopters were manufactured entirely in Canada. 

The bcktom line for Schweizer on the NTH program was that are materially ron- 
tiibuted in the (tevelopment of an innovative training concept; we spent $16 million 
to design, manufacture and FAA certify an exceptional, point ^signed helicopter; 
we spent over a million dollars in biddhsg the program; and we lost. The Army se- 
lected an aircraft that cost 60% more to purchase and 50% more to operate than 
the Schweizer ®0; an aircraft that is manufactured in Canada; and an aircraft that 
was clearly the worst of the four competitors in supporting the NTH training con- 
cept. Schweizer Aoae not to protest this award because the futility of tiie EFS pro- 
test was too fresh in our minds and too painful to repeat. Figure 2 summarires the 
basis of Schweizer’s complaint to the Army and problems that have subsequently 
occurred with Bell’s TH-67 helicopter. 

FIGURE 2: A^ESSMENT OF THE US ARMY NTH PROGRAM RESULTS 

A. Basis of Schweizer Complaint on NTH Program: 

• To promote competition, the Army reduced the original requirei^nt for an 
optimized training cockpit with three sets of controls to simply require all crew 
members he in a cockpit environment. They then further modified the require- 
ment to allow Bell Heticofker to bid with a TV in the back seat for the second 
student. After a two months user evaluation, the Army selected the BeD TH— 
67 as toe NTH winner. Three months after going into service, the Army con- 
cluded the TV approaA did not work and they scrapped the two student train- 
ing concept which was the pivotal design requirement of the NTH program. 

• Schweizer's p ropo sed NTH aircraft met all critical Army requirements. 

• Schweizer’s NTH aircraft had the hiA^^ training efiectiveness of any of 
the competitors. 

• Operational and acquisition costs of the Bell TH-67 were 40-60% higher 
than toe Schweizer NTFT aircraft. 

• The Army imposed arbitrary specifications and conducted the user evalua- 
tion in a manner that biased the competition and unfairly penalized the two 
small business competitors. 

B. Bell TH-67 Deficiencies Since Contract Award: 

• The Arny concluded the TH-67 codcpit design does not enable a second stu- 
dent to achieve vicarious learning throuA obrervation. Students in the back 
seat trying to watch a TV picture of the instrument panel suffered from spatial 
disorientation and invariably became air sick. 

• The Army discovered the TH-67 could not be flown with doors off in hot 
weather due to high noire levels in the cockpit. The cockpit, hence, became un- 
bearably hot which required each aircraft to be modified with an expensive air 
conditioner. The cost of this modification was paid by the Arnre. 

• A series of maintenance problems associated with the truning environment 
have reduced the flight readiness of the TH-67 fleet. 'The cost of structural 
modifications has been paid by the Army. 

rv. SEXiOMMBNDATIONS FOR IMPROVING THE SYSTEM 

A. I^vel Playing Field — ^First and foremost, what industiy wants is fair competi- 
tion. We would like contract awards to be based upon factors like meeting require- 
ments, providing lower risk, past performance, and evaluations of relevant consider- 
ations such as product support and delivery schedules. Price then should be the 
final decision variable. There selection criteria seem rather obvious but our experi- 
ence proves that the procurement system does not always work that way. 

What dros exist is a system in whiA requirements and selection criteria are 
heavily influenced by mdustiy. irhe infamous “old boy” network does exist. Which- 
ever company has the moat clout will most likely win the competition because they 
^vemment decision makers in ways that will favor their products. 
This influence is usually sufficient to eliminate small business competition. We are 
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not Bgamst oommunication between industry and the government, that is vital. But 
wlmn the playing field begins to tilt, there is no place for small business to turn. 

B. Buy American Policy— when it comes to government contracts, most would as- 
Bume that preferential treatment is given to companies that will create iota in the 
Umted ^tes vews those that will manufacture in foreign countries. We have dl 
heard about the Buy American Clause which goes into most government contracts. 
On the two contracts that Schweizer lost, the military seleded an aircraft with less 
tinmmg eii^iveness relative to the reauirenaents; ones that cost significantly more 
than Sdiweizer's oflerings; and ones that sent many hundreds of jobs to foreign 
countries. 

In both procurements, Clause 262.225-7001 (Buy Anaericw Act and Balance 
of Payment Iht^pnm) was included in the contract. What Oris clause actually says 
is that the government gives equal preference to products ma^ in 26 other qualify- 
ing countries as it does to products made in the United States, Since the govern- 
ment is spending taxpayeiw money, doesn’t it make sense to khow at least some 
preference to supporting manufacturers in this country? Wouldn’t this help create 
jobs and reduce our balance of trade deficit? 

C. Best Value Contract — Again, Ihe name sounds like Motherhood but the reality 
is Best Value Contracts are a disaster. Best Value Contracts give the government 
free reign to be subjective in selecting a winner. It provides tfie vehicle tor an arbi- 
trary decision and to do things which conflict with the spirit of the Competition in 
Contracting Act. It enables “other factors” (typically not defined) to creep into the 
decision process and creates an umbrella under which outside agencies (such as 
GAO) cannot question the military’s decision in any but the most blatant cases. 

IV. Small Business Set Asides--Schweizer Aircraft’s experience is that despite all 
of the pit^rams we have competed and all of the subcontracts received from major 
aerospace companies, we have never once received anything that was set aside for 
small businesses. Althou^ we have no facta to back it up, it seems that these set 
asides lead to more game playing by the government and/or mqjor prime contrac- 
tors. Small businesses have inherent cost advantages over large companies. We 
don't seek special privileges; just a level playing field upon which to compete. 

D. Cost of Bid and Pr^sal Effort — Schweizer Aircraft bid and lost two procure- 
ments for aircraft classified as “commercial, off-the-shelf.” In both cases, over one 
million dollars was spent by Schweizer to bid the promms. If the government is 
going to purchase commercial, off-the-shelf equipment, they should be able to accom- 
plish it m a manner that doesn’t require industry to spend one million dollars to 
compete for a contract. 

E. Purchase of Commercial, Off-The-Shelf Equipment — In tiie two aircraft pro- 
grams that Schweizer bid, what the government actually did was buy specialized, 
unique militaiy e^ipment which they called commercial, off-the-shelf equipment. 
No commercial, of^the-dielf aircraft could meet their minimum requirements and/ 
or specifications. Industry was asked to produce (and in the Army’s case, FAA cer- 
tify) an aircraft that met these requirements before it was even allowed to dem- 
onstrate an aircraft. All development expenses were borne by the bidders. 

The government did not buy commercial, off-the-shelf aircraft. It simply forced in- 
dustry to absorb all of the risk and expense of developing a product that was unique 
to the military’s retirements. This was the ante requirt to play the game and fee 
losers were left wife a product without commercial value. That is especially onerous 
for small business. 

F. Accountability— Perhaps the aspect of the procurement system that is most 

galling is that once a contract is awarded, there seems to be no accountabOity on 
fee part of the pivernment for their decision. One would think that with the prob- 
lems outlined in Figures 1 and 2, the Air Force or Army would be suWect to some 
criticism and perhaps even some careers would suffer. Other than a few negative 
comments in fee press and some disparaging comments by industiy insiders, no one 
seems to care. * . , 

As an example, the Army is spending $132M to buy new traimng hehcMte^ 
Three months after going into service, fee Army concluded that the Bell TH-o7 
would not support fee fundamental training concept whidi was the key requiremeift 
for the whole mH prc^ram.^ This training concept drove nearly al of fee aircraft 
specification and performaw* requirements. So Army Aviation wrapped the train- 
ing concept and reverted to training the way they had been doing it for the past 
30 years, rae justification for the entire procurement has been flushed and no one 
seems to care. 


1 Helicopter News, “Army Limits Use of Third Pilot Seat in New TH-«7 Trainers”, Pg 1, Octo- 
ber 14, 1994. 
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And anirther racample, *iring the EPS contract pre-award aurvey, the USAF ad- 
vised Schweiser repeatemy that their assessment oT our ability to meet the dehveiy 
sdiedule was a criticBl component of their evaluation of SAwei^r. This was so be- 
cause it was essential the new aircraft be in place for the initiation of the EPS Pro- 
gram. All aircraft were to be delivered 20 months after award of the contract. Now, 
17 months into the contract, Slingsby has delivered just over 60% of the aircraft. 

Shouldn’t someone, somewhere be accountable? 

V. CONCLUSIONS: 

The financial hardships that resulted from Schweteer Aircraft’s bidding and losiM 
two military aircraft competitions neariy destroyed the Coinpai^. The coats to bid 
ompled with ti>e incomprehensible results have tau^t my Company a painful les- 
son. Our etmerienee is ^ared by dozen of other smw businesses that thought they 
could win irthey had a better product at a lower cost. Because the procurement sjrs- 
tem is so jgri^odted by its own inertia, it will be hard to make any substantive 
changes. Tne recommendations provided by Schweizer Aircraft can probably never 
be implemented. Until there is significant changes to the system, however, at least 
one small aircraft company will not play the US government contracting game 
again. 


Preparkd Statement of the Pharmaceutical Research and Manufacturers of 

America 

The Pharmaceutical Research and Manufacturers of America submits the foUow- 
ing comments for the official record in coimection with the Pebruaiy 21—28, 1996 
Committee hearings on implementation of the Pederal Acquisition Streamlining Act 
of 1994. I%RMA Is a national trade association representing over lOO research- 
based companies — including more ttian 40 of this country’s feading biotechnology 
companies — that discover, develop and produce most of the prescription drugs used 
in the United States and a substantial portion of the medicmes used abroacL Many 
PhRMA member companies voluntarily and individually contract with the Dep^- 
ment of Veterans Affairs for the purchase of pharmaceuticals from the Federal Sup- 
ply Schedules. 

The Federal Acquisition Streamlining Act of 1994 (FASA) was signed into law by 
President Clinton on October 13, 1994. Section 1666 of that Act states that “ihe Ad- 
ministrator [of GSA] may provide for the use of Federal supply schedules of the 
General Services Administration by any of the following entities upon request: (i) 
A State, any department or agency of a State, and any political subdivision of a 
State, including a local government.” This provision could allow any “governmental” 
entity to purchase from any of the federal supply schedules once such an entity and 
the schedule from which the purchase would m made were approved by the Admin- 
istrator of the GSA. 

Pharmaceuticals are currently available on the FSS. Governmental entities whiih 
are currently entitled to purchase off the FSS comprise approximately two to three 
percent of the maiket for pharmaceuticals. Expansion or access to the FSS to all 
of flie “pjvemmental” entities described in section 1666 of FASA (“FASA entities”) 
would extend FSS pricing to more than one-third of the U.S. (or “domestic’^ market 
for pharmaceuticals. 

Section 603 of the Veterans Health Care Act of 1992 requires participating phar- 
maceutical manufacturers to sign an agreement with the Administrator of G^ stat- 
ic that all “covered drugs” that they manufacture will be made available throu^ 
uie FSS. Covered drugs include brandname inpatient as well as outpatient drugs. 
Failure to ^ter into such an agreement precludes a manufacturer’s products from 
being reimbursed under the Medicaid program and paid for by federal purchasers. 

The agreement with the Department of Veterans Affairs also requires manufac- 
tnrers to sell covered drugs to the Dmiartment of Defense (“DOD”), the Department 
of Veterans Affairs (“DV/?’) and the Ablic Health Service (“PHS”) at no more th^ 
seventy-six perant of the non-federal average manufacturer price. Sales to pur- 
cha^rs other than the three agencies described above are not subject to this price 
in the agreement. 


era or use the services of group purdiasmg organizations to nerotiate on their bdialf 
with manufacturera. The discounts these entities have been able to obtain on the 
products they purchase, including pharmaceuticals, have been substantial and have 
resulted in reduced costs for these entities. 
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GSA is currently developing regulations or sidelines necessa^ to implement sec- 
tion 1666 of FASA. A broad interpretation of section 1666 could adversely impact 
private sector pricing negotiations for FASA entities with in^vidual manufacturers 
being replaced with government administered pricing and collective puichasing. 
Such a broad interpretation for pharmaceuticals purchased by FASA entities would 
be unnecessaiy because the ^vemment tj^ically does not and should not intervene 
and impose mvemment administered pricing when entities have access to competi- 
tive, maiicet^ased pricing. 

Permitting FASA entities access to FSS pricing would arbitrarily disrupt the ex- 
isting pharmaceutical market and would likely not result in lower pharmaceutical 
prices for them for several reasons: 

First, FASA entities currently benefit iitim market based pharmaceutical pricing. 
Individual pharmaceutical manufacturers currently offer discounts to purchasers 
that perform functions, such as using a formulary or other drug utilization manage- 
ment technique, to increase sales of a manufacturer's products that, but for the per- 
formance of such actions, might have gone to the manufacturer’s competitors. Those 
purchasers, such as FASA entities or the group purchasing organizations purchas- 
ing on their behalf, that perform such functions effectively can receive mscounts 
from manufacturers. FSS pricing does not reflect such market forces — providing ac- 
cess to FSS pricing for FASA entities would remove these entities from the pharma- 
ceutical market and would replace market prices with government administered 
pricing. Furthermore, providing access to discounted pricing for purchasers who m 
able but unwilling to perform such market share movement functions arbitrarily 
permits those puruiasers to be free-riders. 

SeoonrL FASA entities would not have access to the discounted pricing available 
to the DOD, DVA and the PHS through the agreement with pharmaceutical manu- 
facturers required by the Veterans Health Care Act of 1992. The FSS for pharma- 
ceuticals contains dual price lists — one for the agencies listed above and one for all 
other purchasers. FASA entities would have access only to the price list for all other 
federal purchasers. 

Thin^ althou^ FASA pricing for pharmaceuticals available to entities other than 
the DOD, DVA and PHS may in some cases be lower than other pricing available 
to certain purchasers or available for certain drugs, expanding access to the FSS 
may remove incentives for individual pharmaceutical manufacturers to continue to 
offer such low prices. A particular pharmaceutical manufacturer may be willing to 
offer deeply discounted prices to a limited number of federal purchasers. However, 
that manufacturer may be less willing to extend such prices to purchasers constitut- 
ing over one-third of the market for pharmaceuticals — especially since those pur- 
chasers may not be performing functions that would merit discounts. As a result, 
not o^y could FASA entities not receive the prices currently available on the 
those entities that currently purchase pharmaceuticals on the FSS could be faced 

Vourf^^under Section 602 of the Veterans Health Care Act of 1992, over 9,000 
“covered entities,’ many of which are publicly-owned clinics or disproportionate 
share hospitals, were granted special statutory pricing for their outpatient drugs. 
S^ion 602 nrovided safeguards to ensure that the discounted pharmaceuticals pur- 
chased by these covered entities would not be diverted. Extending F^ pricing to 
these entities would impose another, conflicting, drug priring requirement and 
would do so with no protection against diversion and misuse of the drugs purchwd. 

FhRMA therefore opposes the extension of FSS pricing for pharmaceuticals to 
FASA entities. The private sector has been extremely effective at negotiatmg pnre 
discounts with individual pharmaceutical manufacturers for the entities covered by 
section 1666 of FASA. There has been no private market failure n«*MiUting gov- 
ernment intervention and government administered priimg and collertive purehM- 
inff likely would not prove more effective at obtainmg discounted pncing tor 
e^ties Sian the marW. Finally, most of the FASA entities imirently benefit from 
government programs involving pharmaceuticals, including Medicaids rebate pro- 
gram and section 602 of the Veterans Health Care_^ of „_i__ 

PhRMA supports a narrow interpretation by GSA of Sertion 1566 m order to 
avoid unneeded disruption of the private pharmaceutic^ market. To the extent that 
Congressional action is necessary to clarify the lack of mtent for this provision to 
appfy to purdiasers of medical supplies, PhRMA supports such action whether such 
action includes Congressional communication with i«A duni^ its rotemAing prpc" 
ess, the consideration of technical amendments to Section 1666 of FASA or other 
legislative initiatives to limit the scope of the section. 
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